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APPLICATION FOR LEAVE TO FILE 

Pursuant to California Rule of Court 8.200(c), the 

Applicants listed below respectfully request permission to file the 

attached brief of Amici Curiae in support of Cross-Appellants 

Cleveland National Forest Foundation, Sierra Club, Center for 

Biological Diversity, CREED-21, and Affordable Housing 

Coalition of San Diego County.  No party or counsel of record 

authored the proposed brief, in whole or in part, or contributed 

funds for the writing of the proposed brief.  This application is 

timely made within 14 days of the filing of Cross-Appellants’ 

reply brief on the merits. 

INTERESTS OF POTENTIAL AMICI 

Applicants bring an important perspective that is not 

represented by the parties.  They represent the voices of those 

people least considered, but perhaps most impacted, in the 

analysis of highway air pollution and resulting health risks from 

the San Diego Association of Governments (“SANDAG”) regional 

transportation plan (“2050 Plan”).  Applicants are devoted to the 

protection of clean air for all people, regardless of their race or 

economic status.  From both San Diego and across California, 

Applicants represent communities that live and work near major 
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roadways and already suffer significant health risk burdens from 

their exposure to toxic pollutants generated by cars and trucks 

traveling these roadways. 

Amicus Center on Race, Poverty & the Environment 

(“CRPE”) is a national environmental justice organization 

providing legal, organizing, and technical assistance to grassroots 

groups in low-income communities and communities of color.  

CRPE is driven by the belief that all people have the right to live, 

work, play and pray in a healthy environment, regardless of their 

race, place or income.  This case goes to the core of CRPE’s 

mission to achieve environmental justice and healthy, 

sustainable communities for those low-income families of color 

bearing the brunt of environmental hazards. 

Amicus Communities for a Better Environment (“CBE”) is 

a California non-profit environmental health and justice 

organization with thousands of members throughout California.  

CBE works to protect the environment and public health in low-

income communities of color in California’s urban areas by 

fighting to reduce air pollution that disproportionately harms 

these communities.  CBE also works to equip residents affected 

by industrial and freight pollution with information and the tools 
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to monitor and transform their immediate environment.  Many of 

CBE’s members live near freeways and heavily traveled roads 

and are exposed to diesel and other toxic emissions from these 

sources.  Many of CBE’s members also rely on public transit to 

travel to work and school.  This case is crucial to furthering 

CBE’s goals of expanding cleaner transportation alternatives 

and reducing exposure to near-roadway emissions, borne most 

often by low-income people of color. 

Amicus Environmental Health Coalition (“EHC”) is a non-

profit organization founded in 1980.  Located in the San 

Diego/Tijuana border region, EHC works to improve the health of 

families, neighborhoods and the natural environment through 

leader development, organizing and advocacy.  EHC’s campaigns 

promote social and environmental justice by empowering 

communities to confront the unjust consequences of toxic 

pollution, discriminatory land use and unsustainable energy 

policies.  Historic advances that EHC has secured to protect 

public health and the environment include one of the first 

community Right-to-Know laws in the nation (1982), the first law 

to ban lead-contaminated candies (2005), the first bi-national 

toxic waste cleanup (2008), the first general plan in the U.S. to 
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include an environmental justice element (2011), and the first 

use of amortization to relocate industrial polluters (2013).  EHC’s 

local work is complemented by participation of staff and 

volunteer community leaders in networks and campaigns at the 

regional, state, national, and international levels.  This case will 

determine the health of the San Diego families that EHC strives 

to protect. 

Amicus Physicians for Social Responsibility-Los Angeles 

(“PSR-LA”) is a non-profit organization founded in 1980 as a local 

affiliate of the national organization, Physicians for Social 

Responsibility.  PSR-LA works to protect public health from 

environmental threats, and its membership includes over 5,000 

physicians, health professionals, and concerned residents.  PSR-

LA informs the medical community and policymakers about toxic 

threats, promotes safer health practices, and strengthens local 

community organizations to engage in meaningful public health 

and environmental advocacy, with the goal of improving the 

health and environment for all Californians.  This case is of 

particular importance to the PSR-LA medical community 

members who have a duty to treat the people afflicted by the 

many illnesses associated with traffic-related air pollution. 
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THE PROPOSED BRIEF 

Applicants’ proposed brief will assist the Court in better 

understanding the scientific literature showing that vehicle-

generated air pollution disproportionately burdens the low-

income families of color who live, work, and attend school near 

major roads.  The California Environmental Quality Act requires 

that these significant impacts be disclosed so that communities 

can understand the consequences of living near roadways 

proposed for major expansion and voice their concerns about 

long-term public transportation planning alternatives in the 

appropriate public forum.   

The proposed brief will also explain the documented 

practice of other, similarly-situated California regional planning 

agencies that have analyzed these very impacts when performing 

environmental reviews of regional transportation plans. The 

health risk assessment work performed by these sister agencies 

in Los Angeles and the San Francisco Bay Area demonstrates 

what can and should be done before San Diego’s long-term 

regional transportation plan is set in concrete.    

And finally, Applicants’ brief will inform the Court that, 

regrettably, the project-level environmental analysis of air 
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SUMMARY OF THE ARGUMENT 

In its environmental analysis, the San Diego Association of 

Governments (“SANDAG”) overlooks those disadvantaged 

families most likely to live, work, and attend school along the 

busy roads, highways, and ports slated for expansion under its 

2050 Regional Transportation Plan (“2050 Plan” or “Plan”).  

SANDAG’s 40-year plan prioritizes highway expansion projects 

over public transit, both as an absolute matter and across time.  

The Plan contemplates that most of the scheduled highway 

projects will occur over the next decades, while the bulk of public 

transit projects will be pushed out to later decades.  These 

planned highway projects crisscross and fragment low-income, 

disproportionately minority, and often public transit-dependent 

communities.  People in these communities already are burdened 

with exposure to traffic-related air pollutants that cause asthma 

and cancer, among other illnesses.  Children, the elderly, and the 

sick are particularly vulnerable to these pollutants.  Yet 

SANDAG makes no meaningful attempt to assess the increased 

health risk that these vulnerable populations face as a result of 

the significant roadway expansion proposed in the 2050 Plan. 

SANDAG excuses itself from this fatal omission by pointing 
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to the regional scale of its transportation planning, as if the sheer 

size of the Plan exempts SANDAG from analyzing its impacts.  It 

does not.  To the contrary, the 2050 Plan is the blueprint for the 

region’s long-range transportation infrastructure.  It sets in 

motion, and in stone, future development of an integrated 

regional transit network.  Down the road, as individual projects 

come up for approval, it will be much too late to alter the Plan in 

a way that meaningfully addresses air pollution impacts on 

families living along transportation corridors slated for 

expansion.  Now is the appropriate time, and likely the only time, 

for regional planners to give serious consideration to options that 

reduce the pollution burden on San Diego’s most vulnerable 

populations.  But without even the basic health risk assessment 

and information required by California Environmental Quality 

Act (“CEQA”), Cal. Pub. Res. Code § 21000 et seq., these 

vulnerable communities are effectively silenced.         

Equally unavailing, SANDAG suggests that data gaps, 

technical obstacles, and scientific uncertainty prevent it from 

analyzing the public health impacts of its Plan.  These excuses do 

not withstand scrutiny in light of the health risk assessments 

already being done by other agencies in the San Francisco Bay 
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Area and Los Angeles regions.  Both the Association of Bay Area 

Governments and the Southern California Association of 

Governments, peer regional planning agencies, have successfully 

analyzed traffic-related air pollution impacts on families that live 

and work along the highways to be expanded under their 

equivalent regional transportation plans.   

In stark contrast, SANDAG relies on later project-level 

analysis to assess the health impacts of traffic-related air 

pollution.  Not only is subsequent project-level analysis much less 

useful – because at that level, true alternatives are virtually non-

existent – but in fact project-level health risk assessments are not 

actually being done.  The first major project to implement 

SANDAG’s Plan is an Interstate 5 highway expansion project for 

which environmental review has now been completed.  That 

project’s analysis simply lists schools and parks near the freeway, 

along with some truck emissions data, and then tosses aside the 

negative health outcomes in a single sentence stating the 

obvious:  schools are “localized CO sources, toxic air 

contaminants, or odors are of particular concern.”  Declaration of 

Jason S. George, Exhibit 1 at 3.14-7 (hereafter “Amici’s Exhibit”).  

As a result, the Plan and its implementation projects are moving 
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forward without meaningful disclosure of their public health 

impacts, like the rising rates of asthma, lung deficits, cancer, and 

pre-term births in the families that live, work and attend schools 

near heavily-trafficked highways. 

ARGUMENT 

I. SANDAG Ignores the Historically Disadvantaged 
Families that Live along Highways and Suffer 
Disproportionately from Illnesses Due to Traffic-
Related Air Pollution. 

 
Children in the San Diego region face substantial health 

risks from roadside air pollution.  A child sitting in a classroom, 

playing in a park, or sleeping in his or her home within 1,000 feet 

of a busy road will breathe in elevated levels of vehicle-related air 

pollutants.1  Heavily-trafficked roads create an air pollution 

corridor, essentially a strip much wider than the road itself filled 

with vehicle emissions.  The only visible evidence of these 

pollutants is the haze over a busy freeway and the buildup of 

black soot on the sides of nearby houses.  These pollutants, 

                                                 
1 Yifang Zhu et al., Concentration and Size Distribution of 
Ultrafine Particles Near a Major Highway, 52 J. AIR & WASTE 
MGMT. ASS’N, 1032, 1032-104 (2002), available at 
http://www.ncbi.nlm.nih.gov/pubmed/12269664 (finding that 
pollutant levels are elevated until 300 meters − about 1,000 feet − 
from the roadway). 
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invisible to the naked eye, “can avoid many of the human 

respiratory system defense mechanisms and enter deeply into the 

lung.”  AR 8a:2252, 2217.  As a result, breathing this roadside air 

has been linked to “adverse impacts on health.”2  AR 8a:2218.  

These adverse health impacts include asthma, reduced lung 

development, “respiratory symptoms, cancer, and death.”3  See 

also AR 8a:2218 (“a growing body of scientific evidence shows 

that living or going to school near roadways with heavy traffic 

volumes is associated with a number of adverse effects,” 

including “increased respiratory symptoms, increased risk of 

heart and lung disease, and elevated mortality rates”).  

 Among these diseases, asthma perhaps best illustrates how 

a chronic illness can devastate a family.  An asthmatic child 

suffers from “recurrent flares or exacerbations of breathlessness, 

wheezing, coughing, and chest tightness.”4  These symptoms, 

                                                 
2 CAL. AIR RES. BD., TRAFFIC POLLUTION AND CHILDREN’S 
HEALTH: REFINING ESTIMATES OF EXPOSURE  FOR THE EAST BAY 
CHILDREN’S RESPIRATORY HEALTH STUDY, vii, 11 (2004), available 
at http://www.arb.ca.gov/research/apr/past/03-327.pdf. 

3 Id. at vii. 

4 CAL. DEP’T OF PUB. HEALTH, THE BURDEN OF ASTHMA IN 
CALIFORNIA: A SURVEILLANCE REPORT 7 (2007) [hereinafter 
“Asthma Burden”], available at 
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while generally mild, are sometimes life-threatening, leading to 

1.8 million emergency room visits5 and 3,613 deaths6 nationwide 

per year.  These symptoms strike more often in asthmatic people 

near highways, where children face a “significant increase of 5 to 

8 percent in bronchitis and asthma symptoms.”  AR 8a:2219.7  

Roadside air pollution also intensifies the severity of asthma 

attacks.  Hospitalization is required more often for asthmatic 

children living within an air pollution corridor.8  Because of the 

                                                                                                                                     
http://www.cdph.ca.gov/programs/CABreathing/Documents/Asth
maBurdenReport.pdf. 

5 CTRS. FOR DISEASE CONTROL AND PREVENTION, NATIONAL 
HOSPITAL AMBULATORY MEDICAL CARE SURVEY: 2010 EMERGENCY 
DEPARTMENT SUMMARY TABLES tbl.12 (2010), available at 
http://www.cdc.gov/nchs/data/ahcd/nhamcs_emergency/2010_ed_
web_tables.pdf. 

6 Melonie Heron et al., Deaths: Final Data for 2006, 57 NAT’L 
VITAL STATS. REPS. tbl.10, 11 (2009), available at 
http://www.cdc.gov/NCHS/data/nvsr/nvsr57/nvsr57_14.pdf. 

7 Other studies corroborate this finding. See, e.g., Rob McConnell 
et al., Traffic, Susceptibility, and Childhood Asthma, 114 ENVTL. 
HEALTH PERSPS.766 (2006) (cited at AR 8a:2220), available at 
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1459934 (finding 
increased risk of asthma and wheezing within 245 feet of 
freeway). 

8 Shao Lin et al., Childhood Asthma Hospitalization and 
Residential Exposure to State Route Traffic, 88 ENVTL. RES. 73 
(2002) (cited at AR 8a:2220), available at 
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highly localized nature of this pollution problem, this corridor-

specific pollution – and the ensuing frequency and severity of 

asthma attacks – exists even in areas with otherwise healthy 

air.9  Unfortunately, asthma is a chronic disease and has no 

known cure.  It requires a lifetime of symptom management – 

visiting the doctor regularly, taking costly medication, and 

curtailing daily activities to limit exposure to triggers like air 

pollution.   

Yet a child cannot avoid such triggers if her family does not 

have the means to relocate or if she attends one of the 173 

California public schools within 500 feet of busy roads.10  Back in 

                                                                                                                                     
http://www.ncbi.nlm.nih.gov/pubmed/11908931 (finding increased 
asthma hospitalizations for children living within 650 feet of 
heavy traffic). 

9 Janice J. Kim et al., Traffic-related Air Pollution Near Busy 
Roads: the East Bay Children's Respiratory Health Study, 170 
AM. J. RESPIRATORY & CRITICAL CARE MED. 520 (2004) (cited at 
AR 8a:2220), available at 
http://www.ncbi.nlm.nih.gov/pubmed/15184208 (finding that 
proximity to traffic was associated with increased asthma and 
bronchitis symptoms even though regional air quality was good 
overall). 

10 Rochelle S. Green et al., Proximity of California Public Schools 
to Busy Roads, 112 ENVTL. HEALTH PERSPS. 61 (2004), available 
at http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1241798. 

11 S.B. 352, 2003 Sen., Reg. Sess. (Cal. 2003). 
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2003, the California legislature recognized this problem and 

limited the siting of new schools within 500 feet of busy traffic 

corridors, declaring the following: 

Much of the pollution from freeways is 
associated with acute health effects, 
exacerbating asthma and negatively impacting 
the ability of children to learn. . . .  A 
disproportionate number of economically 
disadvantaged pupils may be attending schools 
that are close to busy roads, putting them at an 
increased risk of developing bronchitis from 
elevated levels of several pollutants associated 
with traffic.11 

For a poor family, asthma can be economically devastating.  

Hospital visits bring lost schooldays, not to mention medical bills.  

In 2005, a single asthma-related hospitalization cost, on average, 

$23,953.12  That same year a four-person household at the 

poverty line only earned $19,350.13  Plainly, that household could 

not afford a single asthma hospitalization, let alone multiple 

hospital visits within a year.  As of 2005, over 4.5 million 

                                                 
11 S.B. 352, 2003 Sen., Reg. Sess. (Cal. 2003). 

12 Asthma Burden, supra note 4, at 82. 

13 The 2005 HHS Poverty Guidelines, U.S. Dep’t of Health & 
Human Services, http://aspe.hhs.gov/poverty/05poverty.shtml 
(last visited Jan. 31, 2014). 
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Californians, or 13.3 percent of the state population, lived below 

the poverty line.14  Hospital visits also bring lost work days for a 

parent caring for the child.  And a staggering one-third of 

asthmatic adults in California miss work due to their own 

symptoms.15  Lost wages alone can push families even deeper into 

poverty. 

 The burden of air pollution-triggered asthma 

disproportionately falls on children in low-income communities 

and communities of color because “racial segregation, 

concentrated poverty, and uneven land use development” route 

traffic through these communities.16  In California, children 

living in low-income households (median income less than 

$30,000) are three times more likely to live near busy roads than 

are occupants of other households (median income more than 
                                                 
14 BRUCE H. WEBSTER JR. & ALEMAYEHU BISHAW, U.S. CENSUS 
BUREAU, INCOME, EARNINGS, AND POVERTY DATA FROM THE 2005 
AMERICAN COMMUNITY SURVEY 9 tbl.4 (2006), available at 
https://www.census.gov/prod/2006pubs/acs-02.pdf. 

15 Asthma Burden, supra note 4, at 30. 

16 Douglas Houston et al., Structural Disparities of Urban Traffic 
in Southern California: Implications for Vehicle-Related Air 
Pollution Exposure in Minority and High-Poverty Neighborhoods, 
26 J. URBAN AFFAIRS 565, 566 (2004), available at 
http://www.environment.ucla.edu/media/files/doug_Urban 
_Traffic.pdf.  
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$54,000).17  Similarly, minority children are three times more 

likely to live near busy roads.18  As a consequence, children living 

in these disadvantaged neighborhoods are at far greater risk of 

health-related roadside pollution impacts than the general 

population. 

 Public health statistics confirm this link between poverty, 

race and asthma, with three times more asthma hospitalizations 

for poor people (median income less than $20,000) as compared to 

those in or above the middle class (median income greater than 

$50,000).  Even more grim, “poor and minority individuals tend 

to have higher rates of asthma prevalence, hospitalization, and 

mortality.”19 

 This bleak picture extends to other illnesses as well.  

Traffic-related pollutants stunt lung development in children, 

                                                 
17 Robert B. Gunier et al., Traffic density in California: 
Socioeconomic and Ethnic Differences Among Potentially Exposed 
Children, 13 J. EXPOSURE ANALYSIS & ENVTL. EPIDEMIOLOGY 240 
(2003), available at 
http://www.ncbi.nlm.nih.gov/pubmed/12743618. 

18 Id. 

19 Houston, supra note 16, at 568. 
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decreasing lung function and the ability to breathe.20  Such 

compromised lung function is permanent; a child living in a 

traffic pollution corridor will likely “continue to have less than 

healthy lung function for the remainder of his or her life.”  AR 

8a:2220.  Long-term exposure to traffic-related air pollution can 

also shorten life expectancy due to heart disease.21   

 These impacts even extend in utero.  A pregnant woman 

living near a busy roadway is more likely to give birth to a 

premature or low-birth weight baby.22  The medical cost for pre-

term baby’s initial hospitalization averaged $15,100 dollars in 

                                                 
20 B. Brunekreef et al., Air Pollution From Truck Traffic and 
Lung Function in Children Living Near Motorways, 8 
EPIDEMIOLOGY 298 (1997) (cited at AR 8a:2220), available at 
http://www.ncbi.nlm.nih.gov/pubmed/9115026; W.J. Gauderman 
et al., Effect of Exposure to Traffic on Lung Development from 10 
to 18 Years of Age: A Cohort Study, 369 LANCET 571 (2007) 
(described in detail at AR 8a:2220), available at 
http://www.ncbi.nlm.nih.gov/pubmed/17307103. 

21 G. Hoek et al., Association Between Mortality and Indicators of 
Traffic-Related Air Pollution in the Netherlands: A Cohort Study, 
360 LANCET 1203 (2002), available at 
http://www.ncbi.nlm.nih.gov/pubmed/12401246. 

22  Michelle Wilhelm & Beate Ritz, Residential Proximity to 
Traffic and Adverse Birth Outcomes in Los Angeles County, 
California, 1994-1996, 111 ENVTL. HEALTH PERSPS. 207 (2003), 
available at 
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1241352. 
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2001,23 and more hospital visits could follow.  Children living 

near pollution corridors also face higher rates of leukemia and 

other cancers.24  Diesel vehicle emissions alone caused 2,200 of 

the cancer cases in the San Diego air basin in 2000.25  And like 

the race-correlated asthma statistics, a person of color is more 

than twice as likely as a white person to live in a high cancer-risk 

neighborhood.26 

                                                 
23 Rebecca B. Russel et al., Cost of Hospitalization for Preterm 
and Low Birth Weight Infants in the United States, 120 
PEDIATRICS e1 (2007), available at 
http://pediatrics.aappublications.org/content/120/1/e1.long.  

24 R.L. Pearson et al., Distance-weighted traffic density in 
proximity to a home is a risk factor for leukemia and other 
childhood cancers, 50 J. AIR & WASTE MGMT. ASS’N 175 (2000), 
available at  
http://www.researchgate.net/publication/12635811_Distance-weig
hted_traffic_density_in_proximity_to_a_home_is_a_risk_factor_fo
r_leukemia_and_other_childhood_cancers (finding that children 
living within 750 feet of highways with over 20,000 vehicles per 
day are six times more likely to develop cancer and eight times 
more likely to develop leukemia). 

25 The ARB calculated individual risk at 720 cases of cancer per 
million caused by diesel exhaust multiplied by approximately 3 
million people living in the San Diego air basin. AR 8a:2218. 

26 Rachel Morello-Frosch et al., Environmental Justice and 
Southern California’s “Riskscape”: The Distribution of Air Toxics 
Exposures and Health Risks among Diverse Communities, 36 
URBAN AFFAIRS REV. 551, 564-65 (2001), available at 
http://uar.sagepub.com/content/36/4/551.abstract (analyzing air 
pollutant concentrations throughout southern California and 
comparing demographics to cancer risk of pollutants in the area). 



- 13 - 

 Against the backdrop of this well-established scientific 

consensus, SANDAG, in its Environmental Impact Report (“EIR”) 

for the 2050 Plan, claims that low-income families of color 

experience the same traffic-related health impacts as the rest of 

the population.  AR 8a:2255.  Yet SANDAG provides no further 

information or analysis of air pollution impacts in the 

“Environmental Justice” chapter of the EIR to support this 

conclusion.  AR 8a:2442-85, 3342-43.  As we explain in Section III 

below, there is no supporting analysis in the “Air Quality” 

chapter either.27   

II. Planning Agencies Similar to SANDAG Have 
Addressed Public Health Impacts on Vulnerable 
Communities in Their Regional Transportation 
Plans. 

 
While SANDAG was developing its Plan, other regional 

planning agencies in California were also creating comparable 

long-term regional transportation plans.  Declaration of Janill L. 

                                                 
27 The 2050 Plan EIR includes regional maps that show 
anticipated roadway expansions over the next 40 years.  AR 
8a:2256, 2257, 2260, 2263.  Apparently because highway projects 
ultimately will blanket the region, SANDAG believes that all 
communities, regardless of socioeconomic status or ethnicity, will 
be equally affected by air pollution impacts – and equally 
benefited by transportation improvements.  Neither belief is 
justified by such a superficial approach.  



- 14 - 

Richards in Support of People’s Conditional Motion for Judicial 

Notice (“Richards Decl.”) ¶¶ 4,7.  Two of these sister agencies 

have planning authority over greater geographic areas, larger 

populations, and more complex transportation systems – the 

Metropolitan Transportation Commission and the Association of 

Bay Area Governments (collectively referred to as “ABAG”) and 

the Southern California Association of Governments (“SCAG”).  

Unlike SANDAG, both ABAG and SCAG meaningfully assessed 

health risks in their respective plan-level EIRs, specifically 

addressing impacts on communities living near busy roads and 

highways.  See Richards Decl., Exhibit C (EIR for ABAG), Exhibit 

A and B (EIR for SCAG) (hereinafter “People’s Exhibits”).  Both 

agencies studied heavily-trafficked corridors and relied on other 

agencies’ data and modeling to disclose and communicate the 

impacts of localized traffic-related air pollution on roadside 

communities.  See People’s Exhibit A at 3.2-27 to -30; People’s 

Exhibit C at 2.2-26 to -27.  Their analyses demonstrate the 

feasibility of addressing health impacts from traffic-related air 

pollution in regional transportation plans.   

ABAG’s plan EIR focused on, and helpfully designated on a 

map, those corridors near major transit stops throughout the Bay 
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Area where ABAG anticipated the lion’s share of housing and job 

growth.  People’s Exhibit C at 2.2-19 to -22.  ABAG relied on the 

Bay Area Air Quality Management District for its emissions data 

as well as cancer risk and particulate matter estimates within 

1,000 feet of high development corridors.  Id. at 2.2-22.  ABAG 

also included its own data from a travel forecasting model for 

heavily-trafficked roads within 1,000 feet of schools and day care 

facilities.  Id. at 2.2-26.  ABAG fed that information into a 

geospatial software mapping tool, identifying precisely where the 

cumulative cancer risks and particulate matter concentrations 

exceeded its air quality significance criteria.  Id. at 2.2-22 to -23.  

ABAG then took the additional step of correlating those areas of 

concentrated pollution to six vulnerable “CARE” communities, 

defined as heavily polluted areas where sensitive receptors like 

youth and seniors live and where over 40 percent of the 

population lives below the federal poverty line.  Id. at 2.2-24 to -

26.   

Altogether, ABAG determined that its plan will result in an 

increase to sensitive receptors in cancer-risk zones.  Id. at 2.2-26.  

ABAG also disclosed that CARE communities will “experience an 

increase in emissions while non-CARE communities will 
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experience either a smaller increase or a decrease in those 

emissions.  This disproportionate effect in CARE communities 

would result in a potentially significant impact.”  Id. at 2.2-26 to  

-27. 

 In its plan EIR, SCAG employed a similar approach, 

studying several of its busiest freeway corridors as representative 

of worst case scenarios.  People’s Exhibit A at 3.2-26.  SCAG 

analyzed a total of eight segments and quantitatively modeled 

increased cancer risk from exposure to transportation-related air 

pollution for each of the segments.  Id. at 3.2-26 to -27.  SCAG 

forecasted traffic volumes and used modeling systems from the 

U.S. Environmental Protection Agency and the California Air 

Resources Board, among others, to analyze hot spots for cancer 

risk.  Id. at 3.2-27.   

SCAG then synthesized and translated this information 

into public health impacts and determined the actual cancer risk 

and chronic and acute non-cancer health risks from exposure to 

vehicle emissions.  Id. at 3.2-27 to -29, People’s Exhibit B at 4-47 

to -49.  And it did so for each segment.  SCAG also provided 

meaningful distance markers from the roadway at which cancer 
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risks are reduced by 50 and 90 percent.  People’s Exhibit A at 3.2-

30.   

ABAG’s and SCAG’s analyses put any feasibility questions 

to rest.  Faced with the same or larger sprawling urban regions, 

both agencies successfully linked forecasted emissions to localized 

community health impacts, and they did so at the program 

planning stage.  The refreshing candor of these two agencies 

throws SANDAG’s elusiveness into sharp relief. 

III. SANDAG Fails to Analyze its Plan’s Significant 
Health Impacts on the Vulnerable Communities 
Living Near Highways. 

 
In contrast to the accomplishments of its peer agencies, 

SANDAG fails to meaningfully analyze the 2050 Plan’s human 

health impacts on those living in the San Diego region, on 

sensitive receptors (e.g., schools, hospitals, etc.), on minority or 

low-income communities, or on any other vulnerable populations.  

While SANDAG does conclude that the Plan will have significant 

air quality impacts, it never links that significant impact finding 

to any health effect like cancer or respiratory risks.  In so doing, 

SANDAG abandons its duty to provide clear information to 

decision-makers and those community members most vulnerable 

to the Plan’s impacts.   
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Unlike the very localized and specific analysis performed by 

ABAG and SCAG, SANDAG provides unhelpful generalized 

information.  The draft EIR contained only vague, conclusory 

statements like “[l]ocalized concentrations of some criteria 

pollutants and toxics would result in a significant impact if 

receptors sensitive to these pollutants (i.e., children and the 

elderly) are exposed to (i.e., in proximity to) substantial 

concentrations of these pollutants” and “CO hotspots may occur 

on major roadways at severely congested intersections.”  AR 

8a:2249.  In response to substantial public comment about the 

paucity of air pollution-related health impact analysis in the 

draft EIR, SANDAG attempted to “beef up” the document by 

reciting the known science.  For instance the final EIR recognizes 

that toxic air pollutants “may pose a threat to public health even 

at low concentrations due to their high toxicity,” AR 8a:2251, that 

“there are no exposure levels that are considered safe,” id., and 

that “[d]iesel exhaust causes health effects from both short-term 

or acute exposures, and long-term exposures.”  AR 8a:2252.  Such 

non-specific statements provide little meaningful information to 

the public or local decision-makers.  
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The one-page “Localized Air Quality Index Analysis” added 

to the final report does nothing to address these disclosure 

defects and, despite its label, provides neither localized, corridor-

specific information nor air quality information.  At best, this 

“analysis” amounts to a traffic index, with daily traffic volumes, 

truck numbers, and gridlock data used to loosely rank the risk 

associated with (unspecified) freeway segments as high, medium 

or low.  AR 8a:2253.  The analysis provides no air pollutant levels 

and does not even explain how its high/medium/low rankings 

correlate to any particular location or community.  Thus, the EIR 

does not disclose localized air pollution impacts or associated 

public health risks.  It is hardly surprising that SANDAG 

concludes each scenario section (2020, 2035, and 2050) with a 

variant of:  “the level of exposure of sensitive receptors to 

localized pollutant concentrations, including diesel particulates, 

can only be determined through project-level analysis.”  AR 

8a:2258, 2261, 2264.   

The EIR’s discussion of impacts on low income and 

minority neigborhoods is even more superficial and problematic.  

At a generalized level, the EIR concludes that over time, more 

communities will move into the “high” risk category from the 
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“low” and “medium” risk categories due to the completion of 

highway projects during the first few decades of the Plan.  AR 

8a:2255.  The document then purports to compare impacts on 

Low Income and Minority (“LIM”) communities against impacts 

on other communities, concluding that “this analysis generally 

suggests that both LIM and non-LIM communities will 

potentially be exposed to increases in localized CO and PM 

concentrations” and that “the potential for increased impacts to 

both LIM and non-LIM communities over time is similar and 

there is not a disparate impact on LIM communities when 

compared to non-LIM communities.”  Id.  But the EIR contains 

absolutely no comparative analysis of localized impacts to 

support this sweeping conclusion.  The fact that all residents of 

San Diego will face a higher air pollution burden over time due to 

the expansion of highways across the region tells us nothing 

about the increased health risk faced by those disproportionately 

exposed (and historically disadvantaged) populations living 

within 1,000 feet of highway corridors.    

Indeed, SANDAG’s “fact-less” analysis of comparative 

impacts is contradicted by myriad scientific studies, a handful of 

which are discussed above.  SANDAG has neither addressed this 



- 21 - 

overwhelming evidence nor offered specific regional data to refute 

it.  Then, to add insult to injury, the Environmental Justice 

chapter of the EIR ignores air pollution-related health impacts 

entirely.  AR 8a:2442-44, 2450-55, 2583-85 (excerpts from 

environmental justice chapter in EIR).28 

SANDAG’s peer agencies did not defer their analyses to 

later projects.  Both ABAG and SCAG dealt with regional plans, 

data gaps, over-prediction problems, and scientific uncertainty.  

They overcame these hurdles by taking a corridor-specific 

approach and leaning on the data and expertise of sister 

agencies.  Unlike SANDAG, neither agency asserted that the size 

of their regional plan precluded an analysis of health impacts.  

Even a report for the American Association of State Highway and 

Transportation Officials remarked that “[m]odeling tools are 

                                                 
28 In addition to ignoring air pollution-related impacts on 
disadvantaged communities, the EIR’s assessment of “mobility 
benefits” here was flawed because it focused on the distribution of 
transportation spending across geographically disbursed 
neighborhoods, not on the key question of whether these 
expenditures would actually benefit members of disadvantaged 
communities or would merely fund projects that pass through 
their neighborhoods.  See ELLIOT ROSE, AUTUMN BERNSTEIN & 
STUART COHEN, SAN DIEGO AND SB 375: LESSONS FROM 
CALIFORNIA’S FIRST SUSTAINABLE COMMUNITIES STRATEGY 18 
(Dec. 1, 2011), available at http://www.climateplan.org/wp-
content/uploads/2011/12/SD-Report-FINAL-12-14-11-lowres.pdf.  
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widely available that are capable of predicting [transportation-

related toxic air pollutant] impacts from transportation 

projects.”29  Not only is a meaningful assessment of air pollution-

related health risks feasible at a plan-level EIR, it is essential to 

informed decision-making. 

IV. SANDAG Must Analyze and Disclose the Link 
Between Air Pollution and Public Health Impacts at 
the Plan Level.  

 
A. SANDAG Must Assess Plan-Level Health Risks 

in Order to Inform the Design of Plan-Level 
Alternatives. 

 
 Plan-level review allows an agency a “more exhaustive 

consideration of effects and alternatives than would be practical” 

in a project EIR and “at an early time when the agency has 

greater flexibility to deal with basic problems or cumulative 

impacts.”  Cal. Code Regs., tit. 14, § 15168(b).  As this provision of 

the CEQA Guidelines recognizes, mitigation for and alternatives 

                                                 
29 EDWARD L. CARR ET. AL., ICF INTERNATIONAL, ANALYZING, 
DOCUMENTING, AND COMMUNICATING THE IMPACTS OF MOBILE 
SOURCE AIR TOXIC EMISSIONS IN THE NEPA PROCESS, prepared 
for AMERICAN ASSOCIATION OF STATE HIGHWAY AND 
TRANSPORTATION OFFICIALS 1, 2, 4, 7-11  (2007), available at 
http://onlinepubs.trb.org/onlinepubs/archive/NotesDocs/25-
25(18)_FR.pdf (providing recommendations to state 
transportation departments on analyses of transportation-related 
toxic air pollutants’ impacts in the NEPA context).  
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to a regional plan for the entire San Diego air basin can only be 

meaningfully evaluated at the plan level.  SANDAG’s 2050 Plan 

contemplates hundreds of projects implemented over 40 years by 

multiple agencies and local governments.  Developing such a plan 

requires “integrating land use, housing, and transportation 

planning,” AR 190a:13064, as does the creation of an alternative 

with fewer environmental impacts.  Only the plan level, not 

individual project review, provides a context where this 

integration is possible. 

 Once a regional plan is approved, a later project EIR cannot 

realistically consider alternatives.  That is, the Plan’s preference 

for highway expansion over public transit options will not be 

reevaluated at the individual project level, where the focus of 

environmental review is on the project’s direct impacts and on 

potential measures for lessening those impacts.  When Caltrans 

or the Federal Highway Administration considers funding for a 

highway expansion project, for example, it simply will not 

seriously consider constructing a light rail system instead.  Not 

only would it be practically impossible, but later implementing 

projects must be consistent with an adopted regional 

transportation plan.  See AR 8a:2995 (“Any transportation 
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projects funded with federal, state funds or by [a SANDAG 

operated] Ordinance must be included in an approved [regional 

plan].”); 23 U.S.C. § 134(j)(1)(A)(i) (projects must be consistent 

with the larger plan for the area).  Once a community is slated for 

a highway expansion, the increased air pollution and related 

health risks are inevitable.  Thus, full disclosure of those impacts, 

and their distribution across historically disadvantaged and 

disenfranchised communities, must occur at the regional plan 

level if decision-makers and the public are to make informed 

choices.  

 SANDAG’s EIR does not provide enough analysis to inform 

its decision-makers about alternatives that could avoid impacts 

on the low-income families of color most at risk from a highway-

dependent plan.  As one commenter observes, the Plan 

“extensively relies on increases in highway capacity,” AR 

320:27700-01, and “continues the region’s long-term dependence 

on the automobile,” AR 296:19678.  At the later project level, it 

will be too late.  By then, the Plan’s expanded system of highways 

will be set in stone. 
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B. SANDAG Defers the Plan’s Health Risk 
Assessment to the Project Level, but that 
Project Assessment is Not Being Done. 

 
 SANDAG’s justification for (improperly, under CEQA) 

deferring analysis of pollutant levels and related health risks in 

its programmatic EIR turns on its claim that such impacts 

“would be addressed at the project level” and that the exposure of 

sensitive receptors “can only be determined through project-level 

analysis.”  AR 8a:2254-55, 2258; see also AR 8a:2259, 2262.  

However, the deferred analysis has not been performed as 

promised. 

 The first major project implementing SANDAG’s 2050 

Plan, a multi-lane expansion of Interstate 5 along the San Diego 

coast, was recently approved without the promised site-specific 

analysis.  The project EIR does several things.  It illustrates 

average daily traffic patterns along various segments of the 

project and estimates truck traffic.  Amici’s Exhibit 1 at 3.14-16 

to -17.  It identifies the daily and peak period vehicle miles 

traveled in the project area.  Id. at 3.14-21.  It also provides the 

change in particulate pollution, and other toxic emissions, 

resulting from the project.  Id. at 3.14-18; 3.14-21. 

 More important, though, is what the project EIR does not 
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do.  The project EIR does not take that traffic and emissions data 

and measure the actual levels of pollution and their health effects 

on sensitive receptors and vulnerable communities.  The closest 

the project EIR comes is its list of schools, hospitals, parks, and 

nursing homes near Interstate 5.  Amici’s Exhibit at 3.14-8 to -12.  

While the list was a promising first step, the project EIR stops 

there, conceding what is already apparent – that the potential 

impacts on these schools and parks “are of particular concern.”  

Id. at 3.14-7.   

Just expressing concern, however, does not constitute a 

public health impact analysis or risk assessment.  Nowhere is 

there mention, let alone analysis, of known health risks like 

asthma and cancer; the reader learns only that there are 

sensitive receptors in harm’s way, not what health impacts they 

may suffer as a result of their proximity to Interstate 5.  A 

number of vulnerable communities are identified in the 

environmental justice section, Amici’s Exhibit at 3.4-21 to -36, 

but again, identification of vulnerable populations is just the first 

step.  A project EIR must, and here failed to, map likely health 

effects onto the identified vulnerable communities.  

 The Interstate 5 project EIR, in fact, echoes SANDAG’s 
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justifications for its failure to provide a public health risk 

assessment, pointing to “uncertainties associated with predicting 

impacts,” Amici’s Exhibit at 3.14-28, and noting that “many 

questions remain unanswered,” id. at 3.14-25.  Ironically, like 

SANDAG’s claim that its Plan is too big to analyze, this first 

major project EIR claims that its project is too small to analyze.  

Id. at 3.14-18, 3.14-28 (refusing to do a hot spots analysis because 

ratio of diesel trucks is not increased and refusing to predict 

health impacts of other pollutants because difference between 

alternatives may be small).  This claim is untrue on its face.  See, 

e.g., id. at 3.14-21 (showing increases in unsafe-at-any-level toxic 

pollutants over the “No Build” scenario).   

 In any event, whatever the merits of the Interstate 5 

expansion project, its environmental review documents reveal 

two truths.  First, the kind of localized health risk assessment 

required to truly understand impacts on the most directly 

affected, and often most vulnerable, neighborhoods will not 

necessarily be done.  And second, even if that assessment is 

completed at the project level, it is much too late by then for the 

agencies funding and implementing such major transportation 

projects to meaningfully consider public transit or other 
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Case No. D063288 
 
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

FOURTH APPELLATE DISTRICT, DIVISION ONE 
 

CLEVELAND NATIONAL FOREST FOUNDATION, et al. 
 

Petitioners, Respondents and Cross-Appellants, 
 

v. 
 

SAN DIEGO ASSOCIATION OF GOVERNMENTS, et al. 
 

Respondents and Appellants. 
 

PEOPLE OF THE STATE OF CALIFORNIA, 
 

Intervener, Respondent and Cross-Appellant. 
           

 
Appeal from a Judgment Entered in Favor of Petitioners 

San Diego County Superior Court 
Case No. 37-2011-00101593-CU-TT-CTL 

Consolidated with Case No. 37-2011-00101660-CU-TT-CTL 
Honorable Timothy B. Taylor, Judge  

           
 

DECLARATION OF JASON S. GEORGE IN SUPPORT  
OF BRIEF OF AMICI CURIAE CENTER ON RACE, 

POVERTY & THE ENVIRONMENT, COMMUNITIES  
FOR A BETTER ENVIRONMENT, ENVIRONMENTAL 

HEALTH COALITION, and PHYSICIANS FOR  
SOCIAL RESPONSIBILITY–L.A.  

IN SUPPORT OF CROSS-APPELLANTS 
           

 
Deborah A. Sivas, CA Bar No. 135446 
Alicia E. Thesing, CA Bar No. 211751 
Matthew J. Sanders, CA Bar No. 222757 
Jason S. George, CA Student Bar No. 34463 
Elizabeth H. Hook, CA Student Bar No. 34465  
ENVIRONMENTAL LAW CLINIC 
Mills Legal Clinic at Stanford Law School 
559 Nathan Abbott Way 
Stanford, California 94305-8610 
Telephone: (650) 723-0325 
Facsimile: (650) 723-4426 
Attorneys for AmiciCuriae 



DECLARATION OF JASON S. GEORGE 
 

 I, Jason S. George, declare:  

 1. I am a certified law student pursuant to California’s 

Rules Governing the Practical Training of Law Students Title 3, 

Rule 3.4, under the supervision of Deborah A. Sivas, Professor of 

Law at Stanford Law School, and a licensed attorney in the State 

of California.  I will remain certified through July 31, 2015.  I am 

representing the interests of Amici Curiae Center on Race, 

Poverty & the Environment, Communities for a Better 

Environment, Environmental Health Coalition, and Physicians 

for Social Responsibility – Los Angeles in support of Cross-

Appellants.    

 2. I have personal knowledge of the matters set forth in 

this declaration, and if called upon these matters, I could and 

would testify. 

3. Attached hereto as Exhibit 1 is a true and correct 

copy of relevant excerpts from the Final Environmental Impact 

Report (“EIR”) for the Interstate 5 North Corridor Project dated 

October 2013, prepared by the U.S. Department of 

Transportation Federal Highway Administration and the State of 

California Department of Transportation. 
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CERTIFICATE OF SERVICE 
 

 LYNDA F. JOHNSTON declares: 

 I am over the age of eighteen years and not a party to this 

action. My business address is 559 Nathan Abbott Way, Stanford, 

California 94305-8610. 

 On February 4, 2014, I served the foregoing APPLICATION 

FOR LEAVE TO FILE AMICUS BRIEF BY CENTER ON 

RACE, POVERTY & THE ENVIRONMENT, 

COMMUNITIES FOR A BETTER ENVIRONMENT, 

ENVIRONMENTAL HEALTH COALITION, and 

PHYSICIANS FOR SOCIAL RESPONSIBILITY – L.A.; 

BRIEF OF AMICI CURIAE IN SUPPORT OF CROSS-

APPELLANTS; and DECLARATION OF JASON S. 

GEORGE on all persons identified below by placing a true and 

correct copy thereof in the United States Mail at Stanford, 

California, addressed to each recipient respectively as follows: 

  



 

Rachel B. Hooper, Esq. 
Amy J. Bricker, Esq. 
Erin B. Chalmers, Esq. 
Shute, Mihaly & Weinberger 
  LLP 
396 Hayes Street 
San Francisco, CA 94102-4421 
 
Daniel P. Selmi, Esq. 
919 Albany Street 
Los Angeles, CA 90015-1211 
 
Marco Gonzalez, Esq. 
Coast Law Group LLP 
114 South Coast Highway 101 
Encinitas, CA 92024-5003 
 
Attorneys for Respondents 
and Cross-Appellants 
Cleveland National Forest 
Foundation and Sierra Club 
 
Timothy R. Patterson, Esq. 
Supervising Deputy Attorney 
   General 
Office of the Attorney General 
110 West A Street, Suite 1100 
San Diego, CA 92101-3702 
 
Attorney for Intervener, 
Respondent and Cross-
Appellant People of the State 
of California 
 
Clerk 
San Diego County Superior 
   Court 
330 West Broadway 
San Diego, CA 92101-3825 
 
Trial Court 

 Kevin P. Bundy, Esq. 
Center for Biological Diversity 
351 California Street, Suite 600 
San Francisco, CA 94104-2404 
 
Attorney for Respondents and 
Cross-Appellants Center for 
Biological Diversity 
 
Cory J. Briggs, Esq. 
Mekaela M. Gladden, Esq. 
Briggs Law Corporation 
99 East “C” Street, Suite 111 
Upland, CA 91786-8304 
 
Attorneys for Respondents and 
Cross-Appellants CREED-21 
and Affordable Housing 
Coalition of San Diego 
 
Julie D. Wiley, Special Counsel 
San Diego Association of 
   Governments 
401 B Street, Suite 800 
San Diego, CA 92101-4231 
 
Attorney for Respondents and 
Appellants San Diego 
Association of Governments 
and San Diego Association of 
Governments Board of 
Directors 
 
Margaret M. Sohagi, Esq. 
Philip Seymour, Esq. 
Nicole H. Gordon, Esq. 
The Sohagi Law Group, PLC 
11999 San Vicente Boulevard,  
   Suite 150 
Los Angeles, CA 90049-5136 
 
Attorneys for Respondents and 
Appellants San Diego 
Association of Governments 
and San Diego Association of 
Governments Board of 
Directors 

 
 



 

 On the same date, I also served a true and correct copy of the 
foregoing brief on the Supreme Court of California by electronic 
submission of a copy to the Court of Appeal. 

 I declare under penalty of perjury that the foregoing is true 
and correct, and that this declaration was executed February 4, 
2014 at Stanford, California 
 
 
             
       LYNDA F. JOHNSTON 
 
 




