
only representatives of the EU and 
Canada.

Until now, EU Member States and 
their local governments have had 
broad authority to apply a pre-
cautionary approach to decisions 
regarding whether or not to place 
pesticides on the market and how 
to protect people, ecosystems, and 
environments from hazardous 
pesticides. Because CETA is already 
being applied provisionally, most 
of its rules are already in force. This 
includes provisions that constrain 
the ability of Member States and 
local governments to enact and 
enforce legislation to protect their 
residents from the harmful effects 
of pesticides. 

Member States have 
the power and obliga-
tion to protect their 
residents from the 
harmful effects of pes-
ticides.

The EU legal framework for pes-
ticides provides broad power to 
Member States to determine how 

Member State governments, as well 
as the EU as a whole, are parties to 
the agreement, CETA rules apply 
to, and would water down, the 
regulations of both. Second, CETA 
imposes additional red tape on EU 
and Member State regulators who 

After the European Commission, 
the Council of Ministers, and 
the European Parliament formal-
ly approved the trade agreement 
between the EU and Canada (the 
Comprehensive Economic and 
Trade Agreement, or CETA),1 a 
large part of it provisionally came 
into force on September 21, 2017. 
However, EU national parliaments 
must also ratify CETA before it can 
take full effect. 

Because tariff levels are already 
low or non-existent, CETA seeks 
to increase commerce between the 
EU and Canada by eliminating 
non-tariff barriers to trade. These 
“barriers” include regulations to 
protect human health and the 
environment, which the agreement 
weakens or eliminates in a vari-
ety of ways. First, the agreement 
focuses on reducing differences in 
regulations, which are considered 
“trade irritants,” by encouraging 
the EU and Canada to harmonize 
their regulations.2 This process is 
known to reduce regulations to the 
lowest common denominator that 
offers the least protection. Because 

CETA seeks to increase 
commerce between the EU 
and Canada by eliminating 
non-tariff barriers to trade, 

including regulations to 
protect human health and 

the environment.

try to enact measures to protect 
the public from harm. Finally, 
CETA incorporates traditional 
trade rules that are contrary to the 
precautionary principle, such as the 
requirement that sufficient scien-
tific evidence be identified before 
measures to protect the environ-
ment can be enacted.3 The processes 
created under CETA to achieve 
regulatory convergence are likely to 
exclude Member State government 
representatives and instead involve 
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best to protect people and the envi-
ronment from hazardous pesticides. 
It does so by placing the primary 
responsibility on Member States to 
ensure that pesticides are not harm-
ful before they are sold on the mar-
ket, by entrusting Member States 
to design appropriate mitigation 
measures, and by allowing them to 
take additional measures to protect 
vulnerable people and places. 

Member States have broad 
authority to deny the au-
thorization of a pesticide 
or impose risk reduction 
measures to ensure an au-
thorized product is safe.

The EU and its Member States 
share regulatory authority in 
approving pesticides. The EU is 
charged with approving the indi-
vidual components of a pesticide, 
including the active substances, 
safeners, synergists, and co-formu-
lants, while Member States are re-
sponsible for authorizing pesticides 
that can be placed on the market 
within their jurisdictions.4 

Before allowing the sale of a pes-
ticide, Member States must find 
that the applicant has adequately 
demonstrated that the product will 
have no harmful effect on human 
health and no unacceptable effects 
on the environment.5 The “primary 
responsibility” for ensuring that 
pesticides are not harmful lies with 
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Local governments are 
often in the best position 
to assess the impacts of 

certain pesticides on their 
environments and local 

populations. 

the Member States.6 In addition, 
even when the European Commis-
sion has approved all the compo-
nents of a pesticide product, Mem-
ber States are solely responsible for 
considering the interactions among 
its components.7 The responsibili-
ty of Member States to ensure the 
safety of pesticides is ongoing, and 
Member States can revoke authori-
zation for a pesticide if new infor-
mation calls into question the safety 
of an already approved product.8

The determination that a pesticide 
is safe must be based on the pre-
cautionary principle,9 which means 
that Member States should prohibit 
products that are likely to be haz-
ardous even in cases where scientific 
data does not allow for a compre-
hensive risk evaluation.10 Member 
States also have the authority — 
and often, the responsibility — to 
implement mitigation measures 
restricting the use of pesticides.11 

The right of Member States to 
determine whether and under what 
conditions to authorize a pesticide’s 
use is important, as local govern-
ments are often in the best position 
to assess the impacts of certain 
pesticides on their environments 
and local populations. 

Member States have used this 
authority to create higher health 
and environmental protections than 
those offered at the EU level. For 
example, France banned pesticides 
containing two ingredients, glypho-
sate and POE-tallowamine, based 
on a finding that unacceptable risks 
to human health could not be ruled 
out and as required by article 29 of 
the EU Pesticides Directive, while 
the combination of those ingredi-
ents continued to be allowed at the 
EU level.12 

Member States have wide 
discretion to ban or im-
plement restrictions on the 
use of pesticides in order to 
protect vulnerable people 
and places.

Member States also have wide 
discretion to regulate pesticides to 
protect certain areas, such as the 
aquatic environment, important 
resources such as drinking water 
supplies,13 and people who are par-
ticularly vulnerable to the harmful 
effects of pesticides. In particular, 
Member States have the author-
ity to completely ban the use of 
pesticides in specific areas, such as 
public parks, sports and recreation 
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CETA requires Member States and 
local governments to base their 
regulations on risk assessments and 
“sufficient scientific evidence,”19 
which runs contrary to the precau-
tionary principle’s call for protective 
measures when risk is likely and sci-

Jerry Burke/Flickr

CETA’s requirement for 
“sufficient scientific evi-
dence” runs contrary to 
the precautionary prin-
ciple’s call for protective 

measures when risk is 
likely and scientific infor-

mation is insufficient.

grounds, school grounds and chil-
dren’s playgrounds, and in close 
proximity to healthcare facilities.14 

Member States have used this broad 
authority to impose restrictions 
that go beyond EU requirements. 
For example, the Netherlands has 
prohibited the professional use of 
pesticides in certain circumstanc-
es. Beginning in November 2017, 
the professional use of pesticides 
outside the agricultural context has 
been prohibited altogether to pro-
tect the drinking water quality and 
ecological quality of surface water 
in the Netherlands.15 

Similarly, France banned the use 
of all pesticides in non-agricultural 
areas, such as green spaces and pub-
lic parks and gardens as of 202016 
and in private gardens beginning in 
2022.17 As of January 2017, French 
law also prohibits the use of pesti-
cides in playgrounds, and it requires 
special prevention measures when 

pesticides are used near facilities for 
vulnerable groups.18

CETA constrains the 
ability of Member 
States to protect their 
populations from the 
harms of pesticides.

CETA imposes rules that constrain 
the broad discretion and authority 
of Member States, adds additional 
layers of red tape on their regulato-
ry processes, and will likely exclude 
Member States from participating 
in important policy forums.

CETA will constrain Mem-
ber State authority to 
deny the authorization of 
pesticides, to impose risk 
reduction measures, and 
to protect certain people, 
habitats, and natural re-
sources from the harms of 
pesticides. 

entific information is insufficient. 
Given Canada’s overt opposition 
to the EU’s reliance on the pre-
cautionary principle in regulating 
pesticides,20 the Canadian govern-
ment and Canadian businesses are 
likely to challenge Member State 
decisions that are based on this 
principle. 
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Furthermore, one of the central 
objectives of CETA is to eliminate 
regulatory differences, including by 
ensuring that Member State technical 
regulations, standards, and confor-
mity assessment procedures are not 
more trade-restrictive than necessary. 
Thus, whenever a Member State 
decision is more protective than what 
the EU provides, Canada is likely to 
argue that the EU standard should 
apply, and that the more protective 
local standard is unnecessary. 

CETA’s state-to-state and inves-
tor-state dispute resolution provisions 
allow both Canada and any compa-
ny with business ties to Canada to 
challenge Member State decisions 
regarding pesticide authorization, risk 
reduction measures, and professional 
certification. Because the cost of liti-
gating – let alone losing – a challenge 
under CETA’s arbitration provisions 
is significant, these provisions are 

encourages regulators to provide 
information on the costs and bene-
fits of enacting protective measures 
and the “economic practicability” of 
those measures in relation to their 
objective.23 These considerations 
are likely to have a chilling effect 
on regulations seeking to protect 
human health and the environment 
or, at best, seriously slow down the 
adoption of such measures. 

Moreover, Member States must 
allow Canada to participate in 
decision-making related to technical 
regulations at “an early appropriate 
stage when amendments can still 
be introduced and comments taken 
into account.”24 Member States are 
also obliged to give “positive con-
sideration to a reasonable request to 
extend the comment period.”25 This 
requirement allows Canada to post-
pone or slow the implementation of 
a new measure. 

These added procedural steps could 
potentially paralyze the regulatory 
power of Member States. CETA is 
therefore a direct threat to Member 
State sovereignty and frustrates the 
ability of Member States to protect 
their citizens.

likely to have a significant chilling 
effect on Member States’ ability to 
protect their residents. For example, 
if an investor succeeds in demon-
strating that insufficient scientific 
evidence exists to justify a measure, 
or that a measure is more trade 
restrictive than necessary, Member 
States will be responsible for paying 
the damages awarded by the arbitra-
tion panel.21 

CETA imposes red tape 
that will slow and compli-
cate Member States’ ability 
to protect their residents 
from the harmful effects of 
pesticides.

CETA imposes a number of bur-
dens on Member State regulators, 
which will inhibit their ability to 
effectively protect their residents. 
For example, upon Canada’s re-

Whenever a Member State 
decision is more protective 
than what the EU provides, 

Canada is likely to argue 
that the EU standard should 

apply, and that the more 
protective local standard is 

unnecessary.

quest, the EU and Member States 
must provide a risk analysis, scien-
tific opinions, relevant information, 
studies, and data supporting its 
proposed regulations.22 CETA also 
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Under CETA, Member 
States may be excluded from 
important forums where the 
EU and Canada will coop-
erate on policymaking relat-
ed to pesticides regulation.

CETA creates three different reg-
ulatory forums for the Parties to 
consult on issues related to pesti-
cides, and it also provides addition-
al consultations in which a Party 
can present its concerns about food 
safety measures and technical regu-
lations, including pesticides.26 These 
forums are explicitly designed for 
the Parties to influence each other’s 
laws and manage implementation 
of the agreement.27 

However, CETA is silent as to 
whether Member States will be part 
of these forums or notified about 
what takes place within them, 
even though decisions made at the 
meetings could impact Member 
States or local governments.28 For 
example, the Regulatory Coopera-
tion Forum makes no reference to 
Member States in its discussion of 
opportunities for voluntary consul-
tation and discussing participation. 
The provision identifying contact 
points foresees only two Parties, the 
EU and Canada, suggesting that 
the agreement intends to exclude 
Member States from participation 
in the forum.29 The agreement fur-
ther fails to identify Member States 
as potential “interested parties” who 
can be invited to the Regulatory 
Cooperation Forum.30 Similarly, the 
agreement is unclear as to whether 
representatives from Member States 
will participate in the Joint Com-
mittee, a powerful group overseeing 
all other CETA-created commit-
tees.31

reasons34 a central government does 
not have authority over a lower level 
of government in certain issues, it is 

The EU and Canada intend to 
make important policy decisions 
with respect to the regulation of 
pesticides in these forums, and the 
exclusion of Member States would 
reduce States’ ability to ensure ade-
quate protections and to shape the 
laws that they are ultimately respon-
sible for implementing.

CETA increases pressure on 
the EU to bring infringe-
ment proceedings against 
Member States who enact 
more protective measures.

Trade agreements set out what 
measures, if any, central govern-
ments must take to seek compliance 
at the local level.32 The WTO, for 
example, requires Members to “take 
such reasonable measures as may 
be available to it to ensure their 

Even when the law pre-
vents a central government 

from controlling lower 
levels of governments on 
certain issues, the central 
government will still be in 
violation of trade rules if it 
does not use all measures 
to force the lower level of 

government into  
compliance.

observance by regional and local 
governments and authorities and 
non-governmental bodies within 
its territory” (emphasis added).33 
This means that if for constitutional 
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the lower level of government into 
compliance. 

Conclusion

CETA drives deregulation of toxic 
pesticides by promoting the harmo-
nization of regulations, eliminating 
precautionary measures that are not 
supported with sufficient scientific 
evidence, adding additional lay-
ers of red tape on their regulatory 
processes, and excluding Member 
States from participating in import-
ant policy forums. Thus, although 
Member States have broad discre-
tion and authority to regulate pes-
ticides in a more protective manner 
than the European Commission, 
CETA constrains this authority 
and imposes significant financial 
risks on Member States that violate 
CETA’s trade rules.36 

not required to force the lower level 
of governments to comply with the 
trade rules. 

CETA imposes a stronger obli-
gation on central governments to 
force Member State or subnational 
governments to comply with its 
rules. Under CETA, the EU must 
“ensure that all necessary measures 
are taken in order to give effect to 
the provisions of this Agreement, 
including their observance at all 
levels of government.”35 

The WTO safeguard “as may be 
available to it” is absent from 
CETA, implying that even when 
the law prevents a central govern-
ment from controlling lower levels 
of governments on certain issues, 
the central government will still 
be in violation of trade rules if it 
does not use all measures to force 
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