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I. INTRODUCTION 

 

The devastating consequences of mass incarceration have drawn unprecedented 

attention over the past few years.  Journalists, academics and public interest groups have 

published extensive research, written compelling articles and lobbied politicians on both 

sides of the aisle to take concrete steps to reduce both our nation’s prison population and 

the terrible toll mass incarceration continues to inflict on vulnerable communities.
1
  As 

we show in this Report, progress has been made in the year since our Task Force was 

established, but much remains to be done.  There also is considerable uncertainty about 

whether successful past initiatives will be carried forward by the Trump administration.  

This Report therefore aims, in section II below, to chronicle past successes (as well as 

frustrations) at both the federal and state/local levels in reducing the country’s prison 

population and the harmful consequences and burdens of mass incarceration.  Then, in 

section III below, we look ahead to areas for potential further action, again at the federal 

and the state/local levels.  We close with a plea to public officials to use the information 

and initiatives highlighted here to recognize the enormous economic and social costs of 

over-incarceration, to emulate the promising examples of progress and reform recounted 

here, and to be creative in seeking to reduce the public cost and burden of our over-

reliance upon incarceration while still maintaining public order and safety in all 

communities. 

 

As noted, mass incarceration has been a focus at all levels of federal, state and 

local government.  President Obama has made criminal justice reform a priority during 

the latter part of his tenure.  He has instituted a federal clemency initiative under which 

more than 1,000 individuals have had their sentences commuted,
2
 and has recommended 

the creation of a presidential commission to study mass incarceration and suggest high-

impact reforms.
3
  The President has also taken steps to end the federal subsidization of 

mass incarceration
4
 and has proposed a rule “banning the box” on applications for federal 

employment.
5
  For its part, Congress, in a welcome display of bipartisanship, has been 

focusing on sentencing reform by considering a broadly supported bill that would reduce 

mandatory minimums.
6
   

 

Many states have acted to address some of the root causes of mass incarceration 

in the past year.
7
  In New York, the State Legislature unanimously passed a bill to shift 

the cost of providing legal representation for indigent defendants from individual 

counties to the state.
8
  On the local level, New York City has been working to reduce the 

jail population through a series of targeted efforts across the criminal justice system,
9
 

among other things establishing the Rikers Commission to reduce this massive jail’s 

population, and further acting to reduce the number of individuals incarcerated for low-

level offenses.
10

  

 

Notwithstanding the efforts undertaken to date, our country continues to 

incarcerate people at a rate far higher than anywhere else in the world.  The American 

criminal justice system currently holds more than 2.2 million people in an estimated 
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1,719 state prisons, 102 federal prisons, 942 juvenile correctional facilities, 3,283 local 

jails, and 79 Indian Country jails, as well as in military prisons, immigration detention 

facilities, civil commitment centers, and prisons in the U.S. territories.
11

  No matter how 

many times the statistics are repeated, they remain shocking:  The United States has 4% 

of the world’s population and 21% of the world’s prisoners, nearly 40% of whom are 

African-American.
12

  If the prison population were a state, it would be the country’s 36th 

largest -- bigger than Delaware, Vermont and Wyoming combined.
13

   

 

Unsurprisingly, correctional budgets have grown exponentially to support these 

incarceration levels and are now a substantial burden on taxpayers.  In recent years, 

government expenditures on corrections in the United States have totaled nearly $80 

billion annually, which in real terms is more than 350% higher than the $17 billion spent 

in 1980.
14

  Federal, state and local spending all follow similar patterns which experts 

believe have “been driven almost entirely by increased numbers of prisoners.”
15

  Per 

prisoner, states on average spend $37,000 per year,
16

 while the average annual cost for 

each individual incarcerated in federal prisons in 2015 was nearly $32,000.
17

  

Skyrocketing correctional spending is now growing faster than almost all other 

government services.
18

  A recent federal Department of Education report indicates that 

state and local spending on prisons and jails grew at triple the rate of spending on public 

education from 1980 to 2013.
19

  Clearly, there is an enormous amount of work still to be 

done.  

 

A little over one year ago, the New York City Bar Association issued a report 

calling for action by our federal, state and local leaders to reduce the jail and prison 

population as well as the extraordinary costs and unnecessary burdens associated with 

mass incarceration.
20

  Specifically, the City Bar highlighted the need for reforms such as 

repealing or reducing mandatory minimum sentencing provisions, reducing sentences 

recommended by sentencing guidelines for non-violent offenses, expanding alternatives 

to incarceration available to judges, eliminating or reducing financial conditions of 

pretrial release, providing the opportunity for individuals with misdemeanor or non-

violent felony convictions to seal their records, and raising the age of juvenile jurisdiction 

in New York from 16 to 18 years old.  The City Bar also formed the Task Force on Mass 

Incarceration, made up of representatives of government, leaders of not-for-profit 

institutions, academics and private practitioners.   

 

Since its formation, the Task Force has harnessed the resources of the City Bar to 

draw attention to these issues, monitor developments on the federal, state and local levels, 

encourage dialogue among various groups with differing interests, and advocate for 

reform.  Through the efforts of our six subcommittees, we have held two conferences and 

co-sponsored numerous others,
21

 supported legislation, and lobbied lawmakers and 

agency representatives for change.
22

   

 

Reducing the incarcerated population and addressing the pervasive impact of 

mass incarceration will continue to require a multi-faceted approach.  To have the 
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greatest impact, all initiatives will need bipartisan support.  Our newly elected officials in 

Washington and in Statehouses across the country must be encouraged to recognize mass 

incarceration’s scope, breadth and impact on millions of people and countless 

communities across the country.   

 

As our Nation prepares for a change of leadership in Washington, we have 

prepared this Report as part of the City Bar’s effort to carry forward the momentum 

generated in the Obama years, and with the hope that progress will not stall during the 

new administration.  Below, we highlight the positive steps that have been taken over the 

past year, and identify key priorities for the new administration and lawmakers going 

forward. 

 

II. LOOKING BACK ON THE PAST YEAR 

 

A. Making Criminal Justice Reform a National Priority  

 

Over the last year, President Obama has made progress on a number of initiatives 

designed to reduce mass incarceration and make the criminal justice system fairer.  

President Obama has demonstrated his commitment to improving the system by 

becoming the first U.S. president to visit a federal prison while in office.
23

  

 

 One of the most highly publicized reforms is the Clemency Initiative through 

which -- since its inception in 2014 -- President Obama has pardoned or commuted the 

sentences of more than 1,000 people convicted of non-violent offenses.
24

  He has 

recognized that the vast majority of these people sentenced years ago would receive a 

lower sentence today and has adjusted sentences accordingly.  Although the clemency 

program has affected the lives of thousands of prisoners and their families, and has 

inspired countless attorneys to represent incarcerated individuals on a pro bono basis, its 

scope is limited, as is its effect: it has affected less than one-tenth of one percent of the 

national prison and jail population. The Task Force would welcome and applaud 

additional bold acts of clemency in the final days of President Obama’s administration, 

and we urge President-elect Trump to follow his lead.  We encourage the states to 

develop similar programs to rein in the overuse of state prisons as well. 

 

Recognizing the importance of higher education and training for incarcerated 

persons in order to improve their chances of success once released, the Department of 

Education announced a pilot program to provide higher education and training programs 

to about 12,000 incarcerated individuals.
25

  This Second Chance Pell program, which 

connects 67 educational institutions with more than 100 federal and state correctional 

institutions,
26

 will begin to compensate for Congress’s misguided decision in 1994 to 

eliminate Pell Grant eligibility for incarcerated students.
27

  We strongly encourage 

President-elect Trump to continue and expand this initiative. 
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The Obama administration has taken significant steps to address the conditions of 

confinement, announcing early in 2016 that federal prisons would no longer permit 

solitary confinement for juveniles.  The President has also acted to reduce reliance on 

solitary confinement more generally.  The Justice Department developed guiding 

principles to reduce the use of so-called “restrictive housing” throughout the criminal 

justice system.
28

  

 

 The Justice Department has also focused on reducing recidivism by developing 

guidelines to facilitate adoption of reentry reforms at the federal level.
29

  These multi-

agency efforts include crafting reentry plans for individuals leaving federal custody, 

improving educational opportunities,
30

 and providing assistance with obtaining 

employment and affordable housing.  As noted above, President Obama has called on 

Congress to enact “ban the box” legislation and, in response to a presidential 

memorandum, the Office of Personnel Management has recently proposed rules banning 

the box (i.e., removing questions about applicants’ arrest and criminal conviction 

histories) on most federal job applications.
31

  

 

More recently, the Justice Department announced it would phase out the use of 

private prisons, based in part on the success of the 2013 Smart on Crime Initiative.
32

  

Deputy Attorney General Sally Yates stressed that private prisons “compare poorly to our 

own Bureau facilities. They simply do not provide the same level of correctional services, 

programs, and resources; they do not save substantially on costs; and as noted in a recent 

report by the Department’s Office of Inspector General, they do not maintain the same 

level of safety and security.”
33

  

 

There have been some major disappointments since our first report.  Chief among 

them is the failure to make headway on federal sentencing reform.  Conditions seemed 

ripe for change when the Sentencing Reform and Corrections Act of 2015 (SRCA)
34

 was 

endorsed by the Senate Judiciary Committee in October 2015, and the Sentencing 

Reform Act of 2015, a companion bill to the SRCA, was introduced in the House of 

Representatives and approved by the House Judiciary Committee in November 2015.
35

  

 

 As part of a criminal justice reform package, however, the House Judiciary 

Committee also approved H.R.4002 which would create a criminal intent element (mens 

rea) for all federal crimes that are presently silent with regard to mens rea. The law 

would require prosecutors to prove that defendants “knew, or had reason to believe, the 

conduct was unlawful.”
36

  On a panel in January 2016, House Judiciary Committee 

Chairman Bob Goodlatte warned that criminal justice reform efforts would not move 

forward without mens rea reform, saying that “a deal that does not address this issue 

[mens rea] is not going anywhere in the House of Representatives.”
37

  The vocal 

opposition of several Republican Senators has also contributed to Senate Majority Leader 

Mitch McConnell’s reluctance to move the legislation forward.
38
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Thus, despite initial high hopes for progress, and encouraging, concerted efforts to 

reach bipartisan agreement, federal criminal justice reform efforts have stalled in 

Congress.  None of these bills have been brought to the House or Senate floor for a vote.  

The City Bar has previously written to the congressional leadership arguing that even 

well-meaning efforts to address the issue of mens rea should not be permitted to block 

sentencing reform that both parties agree is long overdue and sorely needed.
39

   

 

B. New York as a Model for Reform 

 

As noted above, over the past few years, New York has succeeded in decreasing 

the rate of incarceration through a variety of policies on diversion and enforcement, 

demonstrating opportunities for reform that can be realized.  In 2015, the State had the 

12
th

 lowest incarceration rate in the country.
40

  New York City continues to have the 

lowest incarceration rate of the 10 largest cities in the U.S., as its jail population has 

dropped by half in the last 20 years and by 14% in the past two years.
41

  New York City 

also has the highest rate of those released on recognizance at arraignment in the nation 

(70%),
42

 and the majority of people who are released on bail generally post bail within 

one week of admission.
43

  At the same time that jail and prison populations have 

decreased dramatically, New York City has also experienced an unprecedented reduction 

in crime.
44

   

 

 The City is continuing to invest in strategies to reduce the number of people who 

enter jail as well as the length of time they stay, the two factors that drive the jail 

population.  For example, supervised release as an alternative to detention, which began 

in March 2016, has diverted approximately 2,000 individuals who would otherwise likely 

have been held on bail.
45

  The City also has one of the most robust alternatives to 

incarceration programs in the country, which provides post-sentencing diversion options 

for approximately 2,800 otherwise jail-bound individuals.  Upcoming initiatives include 

an expansion of supervised release, the expansion of bail funds for those detained on 

misdemeanors with bails of less than $2,000, a revision of the City’s failure to appear 

tool to increase the number of individuals released on recognizance, and an expansion of 

alternatives to incarceration for individuals receiving City sentences. 

 

The City is also focusing on reducing case delay in an effort to reduce the amount 

of time people spend in the City’s jails through a partnership with the courts, district 

attorneys, the defense bar, and the Department of Correction.  In the first phase of the 

initiative, the City focused on eliminating the backlog of cases older than one year in 

which the defendant remains incarcerated; approximately 90% of the over 1,400 cases 

originally identified in April 2015 have been resolved through these efforts.
46

  The City’s 

next phase is to develop more enduring system changes (including recommending case 

milestones between critical points during the life of felony cases) to reduce the amount of 

time individuals spend in jail.  Thus far, this effort is showing encouraging results across 

boroughs.  
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Although the City has seen an historic reduction in its jail population, and current 

efforts are producing noticeable reductions, there is still work to be done.  Like all 

jurisdictions, the City’s jails hold people who are awaiting trial and have not been 

convicted of the crime of which they are accused.  Posting bail, even a “low” amount of 

$500 or $1,000, may be challenging for some individuals.
47

  On any given day, 

approximately 400 individuals are detained on bail of less than $2,500.
48

  Finally, the 

physical location of Rikers Island, which requires time-consuming travel for family 

visitors as well as for detainees attending court appearances, exacerbates the effects of 

incarceration.  In November 2016, the City Council announced that it had added 

$600,000 to the 2017 budget to allow video visitation at 22 library branches around the 

City; previously, this program only existed in Brooklyn.
49

 

1.  Rikers Commission 

The Rikers Commission, formally called the Independent Commission on New 

York City Criminal Justice and Incarceration Reform, was proposed by New York City 

Council Speaker Melissa Mark-Viverito to look at additional ways to reduce the 

population of the Rikers Island jail facilities, with the ultimate aim being the possible 

closing of the jail.
50

 

 

 Although the City has seen an historic reduction in its jail population, Rikers 

continues to exemplify the need for criminal justice reform.
51

  Roughly 75% of 

individuals incarcerated on Rikers Island are awaiting trial or have otherwise pending 

cases, and have not been convicted of any crime.
52

  As noted above, many simply cannot 

afford bail.  And like other jails, Rikers disproportionately holds people of color and the 

mentally ill; 88% of those incarcerated in New York City jails are black or Latino,
53

 and 

almost 40% have been diagnosed with some form of mental illness.
54

  

  

The Rikers Commission, which is fully independent and chaired by former New 

York State Court of Appeals Chief Judge Jonathan Lippman, is considering how to 

further shrink the population of Rikers, including by examining procedural changes that 

reduce the time spent on Rikers Island, alternatives to the bail system, how to shorten 

case delays, and how to expand alternative-to-incarceration programs.
55

  The 

Commission also is examining how a jail would ideally look if it were being built from 

scratch today. 
56

   

 

The Rikers Commission expects to issue a report of its findings and 

recommendations in April 2017.  Its creation marks a significant opportunity to rethink 

incarceration in New York City and improve our criminal justice system from the inside 

out.   
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2. Warrant and Summons Reform  

New York City has also taken steps to reduce the number of people who spend 

time in jail for low-level offenses.  A set of eight bills (collectively, the “Criminal Justice 

Reform Act” or “Act”), which went into effect in 2016, are designed to address the huge 

number of criminal summonses issued each year, by permitting the New York Police 

Department (“NYPD”) to issue civil, rather than criminal, summonses.
57

  In 2015, the 

NYPD issued over 150,000 criminal summonses for low-level infractions, such as having 

an open container of alcohol, being in a park after hours, littering, or public urination.
58

  

Overwhelmingly, these cases are dismissed; only 21% of people are found guilty and the 

penalty is usually a fine – no jail time.  However, the summonses generally require a 

court appearance and a failure to appear can result in the issuance of an arrest warrant.  In 

addition, the summonses can result in a permanent criminal record.
59

  In contrast, when 

civil summonses are issued, appearances can be made by phone, fines can be paid online, 

and an individual who receives a civil summons does not run the risk of a warrant, arrest 

and a permanent criminal record.  The City Council expects that, through the use of civil 

summonses, over 100,000 cases will be diverted from the criminal justice system and put 

into New York City’s Office of Administrative Trials and Hearings each year, thereby 

reducing the number of warrants as well as related collateral consequences, the financial 

burden of penalties, and lightening the touch of low-level law enforcement.
60

 

3. Funding for Indigent Representation 

In New York, the financial costs of making good on the constitutional promise of 

counsel for all defendants, regardless of ability to pay, has historically been placed on 

individual counties.  The resulting patchwork of services has proven insufficient to meet 

the needs of New York’s indigent defendants.  In 2005, the New York Civil Liberties 

Union sued the State of New York on behalf of criminal defendants, alleging that the 

State’s failure to adequately fund and oversee the public defense system resulted in 

violations of the constitutional right to meaningful and effective assistance of counsel.
61

  

That case, Hurrell-Harring v. State of New York, was resolved by a settlement under 

which the State agreed to provide increased funding for five counties
62

 and to ensure 

quality legal representation in those counties.  New York’s 57 other counties, however, 

remain without any additional funding.   

 

In June 2016, both houses of the New York State legislature unanimously passed 

A.10706/S.8114, a bill that would require increased funding throughout the rest of the 

State.  The legislation would shift some of the cost of providing legal services to the 

State, which would pay approximately $390 million currently funded by county 

governments and New York City.
63

  The Task Force has written in support of the bill.
64

 

Following the Governor’s decision to veto the bill on December 31, 2016, the Task Force 

plans to review any alternative bills introduced this legislative session and will continue 

its advocacy in support of this important change in the law.  
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4. Alternatives to Incarceration 

 New York City currently funds and oversees 20 alternatives to incarceration 

programs citywide. In fiscal year 2016, approximately 2,800 individuals who would 

ordinarily be facing jail or prison sentences were diverted to treatment or other programs 

through these efforts. A rise in the use of non-incarcerative sentences corresponded to the 

substantial drop in the jail population over the past 20 years.
65

  

 

On the federal level, in January 2012 the Pretrial Opportunity Program (“POP”), a 

specialized drug court, was created at the direction of the Board of Judges of the U.S. 

District Court for the Eastern District of New York.  In 2013, the Special Options 

Services program, which provides intensive supervision for youthful offenders, was 

expanded to include regular meetings between participants and magistrate judges.
66

  

Their recent successes affirm the importance of these types of programs and offer 

examples that could be emulated across the country.   

 

POP is a presentence program which offers participants the opportunity to avoid 

incarceration entirely.  Participants meet with drug counselors, pretrial services officers, 

and judges in programs designed to provide support and motivation.  To successfully 

complete the program, participants must meet certain requirements, including remaining 

drug-free and participating in monthly meetings for at least twelve months.  Participation 

can result in early termination of supervised release, which reduces both costs and 

recidivism rates.   

 

The results are impressive.  As of January 2015, of those who successfully 

completed the program only one participant was rearrested (and those charges eventually 

were dropped).  All participants retained their jobs, and one had his charges dismissed 

entirely.  The report issued in 2015 by the Board of Judges recognizes these 

achievements, but also acknowledges that there is still much left to be done – including 

additional study of alternatives to incarceration programs to improve and expand them.
67

 

 

Another successful diversion initiative is the Law Enforcement Assisted 

Diversion (“LEAD”) program which is being tested in Albany.  The LEAD program, 

developed by national experts in harm reduction, racial justice and criminal process (and 

initially piloted in Seattle), empowers police officers to divert into drug treatment and 

other social services individuals they would ordinarily have arrested for low-level drug 

possession and use crimes.
68

  In its pilot phase, the LEAD program has been proved to 

reduce recidivism, not only by providing needed treatment, but by helping individuals 

avoid the myriad collateral consequences of a criminal conviction.
69

  Law enforcement 

agencies in Albany are testing the LEAD program now, anticipating that it will allow 

almost 500 individuals the chance of beating addiction and avoiding the collateral 

consequences that may follow even a minor arrest.
70

  The program should be piloted 

across the state. 
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III. LOOKING AHEAD TOWARD FURTHER REFORM 

 

A. Maintaining the Momentum Nationally 

 

Notwithstanding discouraging signals from the campaign trail that may portend a 

return to reflexive over-reliance upon incarceration, along with its attendant enormous 

costs and harmful social consequences, we remain hopeful that President-elect Trump 

and the newly constituted Congress will continue to build on bipartisan initiatives to 

address the problem of mass incarceration.   

1. Sentencing Reform 

We cannot stress enough the importance of making headway on sentencing 

reform.  As noted above, although other sentencing reform bills have previously been 

submitted to Congress, the Sentencing Reform and Corrections Act is the first to have 

significant support from both sides of the aisle.  Though it does not go far enough, we 

urge Congress to make the passage of this legislation one of its highest priorities in 2017.  

Among other key provisions, the bill would:  

 

 Reduce enhanced mandatory minimum sentences for individuals with prior 

drug felonies (in some cases retroactively), specifically by reducing the 

mandatory minimum sentence from life to 25 years for people convicted of 

three drug-related crimes under the federal “three strikes law”; and the 

reduction of the mandatory minimum sentence for a second drug conviction 

from 20 years to 15 years;  

 

 Give judges more discretion to impose sentences below the statutory 

minimums for defendants who have not been involved in violent crimes or 

possessed firearms, and who are not part of a “continuing criminal enterprise”; 

 

 Reduce sentences retroactively for incarcerated persons who were sentenced 

under harsh guidelines for possession of crack cocaine that were required by 

federal law until 2011, with the goal of eliminating the unfair disparity in 

mandatory minimum sentences for possession of crack cocaine and crack; and 

 

 Allow for expungement and sealing of certain types of juvenile records; and 

authorizing reentry demonstration projects that could include substance use 

disorder treatment services and vocational and educational training, designed 

to support effective reintegration into the community.
71

  

 

In addition to sentencing reform, the Task Force encourages our legislators in 

Washington to support other initiatives aimed at reducing the prison population.  

Specifically, we urge Congress to consider policies, a number of which are outlined 

below, which would encourage the early release of individuals who are least likely to be 



10 

 

convicted of new crimes and increase and enhance reentry programs.  We also believe 

that improving the conditions of incarceration and offering desperately needed substance 

abuse and mental health services will assist many individuals in making a more 

successful transition back to their communities once their prison terms are over.   

2. Early Release Programs 

In 2015, the U.S. Sentencing Commission lowered the Sentencing Guidelines for 

drug offenses through a provision called “drugs minus two” that reduced the guidelines 

portion of federal sentences.
72

  A further amendment made this change retroactive, 

applying to an estimated 46,000 individuals serving time under the old Guidelines.
73

  The 

sentence reductions are not automatic—the defendant must meet certain specified 

conditions, and, separately, a district judge must determine whether or not a sentence 

reduction is appropriate.
74

  

 

The Department of Justice should work with judges and other relevant 

stakeholders to address the cases of all those individuals eligible for the reduction whose 

files have not yet been processed.  Furthermore, the Sentencing Commission should 

consider other amendments which would have the effect of permitting non-violent 

individuals early release and, accordingly, consider the application of those amendments 

retroactively.  Indeed, the Task Force has advocated for an amendment to the Sentencing 

Guidelines expressly authorizing a downward departure for judge-involved intensive 

presentence supervision programs.
75

   

3. Reentry Programs 

As noted above, the Obama administration has already explored reforms aimed at 

eliminating and/or reducing the many significant barriers that individuals face on release 

when seeking employment, looking for housing, or obtaining public assistance.  In April, 

the Justice Department published its “Roadmap to Reentry,” a series of principles 

designed to reduce recidivism through improved reentry outcomes at the Federal Bureau 

of Prisons.
76

  The goal is to implement these principles of reform throughout the prison 

system.  These principles include, among others: the requirement that every individual 

receive an individualized reentry plan; that while incarcerated every individual be 

provided with education, employment training, life skills, substance abuse and mental 

health treatments, and other programs that maximize his or her likelihood of success upon 

release; and that, before leaving custody, each individual be provided with 

comprehensive reentry-related information and access to resources necessary to succeed 

in the community.  The Task Force wholeheartedly supports these guiding principles and 

we urge federal legislators to ensure that adequate funding and support for these efforts is 

made available.  We also hope that new leadership at the Justice Department recognizes 

the importance of this initiative and continues to make reentry reform a top priority.  
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4. Improving the Conditions of Incarceration—Substance Abuse and 

Mental Health Treatments 

 In 2010, more than half of all individuals in federal custody met the medical 

criteria for substance use disorder.  However, only 11% of those individuals received 

treatment for their conditions.
77

  The Center for Addiction and Substance Abuse posits 

that, over the long term, substance use disorder treatment could save the country 

approximately $90,000 per incarcerated individual per year—a significant sum over the 

long term.
78

  We urge the federal government to invest in substance addiction programs 

for incarcerated persons, both to improve the likelihood of a successful reentry and to 

realize substantial financial savings.   

 

The relationship between incarceration and mental illness is well-established.  

Estimates suggest that “at least 400,000 inmates currently behind bars in the United 

States suffer from some sort of mental illness, and, likewise, between 25% and 40% of all 

mentally ill Americans” will face some form of incarceration.
79

  This obvious link 

warrants attention on multiple levels.  First, more resources need to be devoted to treating 

mental health issues while in prison.  Second, the use of solitary confinement, which has 

been shown to be strongly associated with severe psychological side-effects, needs to be 

reexamined as a method of punishing incarcerated individuals and, ultimately, should be 

severely limited.   

 

B. Building on Key Initiatives in New York 

 

As noted above, New York has achieved historic reductions in its jail population 

over the past two years and is in the process of implementing several new initiatives that 

aim to realize further reductions.  

1.  Bail Reform 

Approximately 47,000 people will stay in jail this year in New York City - before 

they ever get a trial or are convicted - simply because they can’t pay bail.
80

  As noted 

above, the City is taking steps to ameliorate this problem, including a supervised release 

program launched in March 2015.
81

  Under this program, judges can now assign eligible 

lower-risk defendants to a supervisory program rather than rely on monetary bail.  The 

eligibility of defendants for this program is risk-driven; a tool developed by the City’s 

Criminal Justice Agency is designed to help identify eligible candidates and set 

appropriate levels of supervision as conditions of release.
82

  All participants in this 

program will receive phone calls or text messages reminding them of court dates and 

other critical dates.
83

  The Mayor’s office also requires that supervised release providers 

conduct a monthly, individualized assessment to determine whether levels of supervision 

should be adjusted.
84

  Once fully implemented, this program is expected to involve 3,000 

individuals each year.
85
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  In partnership with state courts, the City is now working to launch the first-ever 

online bail payment system that will allow families to post bail earlier and more easily.
86

  

This program will help defendants avoid unnecessary jail time; indeed, obstacles to 

posting bail are reported to contribute to approximately 12,000 unnecessary jail stays 

each year.
87

  To facilitate payment for those with bail set at arraignment, the City will 

install ATMs in the courthouses and will allow for online bail payment starting in the 

spring of 2017.
88

  Additionally, the City is working with the City Council, the 

Department of Finance, and the Office of Management and Budget to eliminate a 3% fee 

that is currently imposed when a defendant released on bail ultimately pleads guilty or is 

found guilty.
89

  This will ensure that anyone who pays bail will have the full bail amount 

returned as long as the defendant makes all required court appearances.  In addition, a 

City Council backed bail fund, The Liberty Fund, will launch in 2017 to assist those 

charged with non-violent misdemeanors who have bail set at $2,000 or less.
90

  The Task 

Force applauds State and City officials for continuing to make bail reform a high priority. 

 

The City is engaging in other bail reforms as well.  To better assess a defendant’s 

risk of failure to appear (“FTA”) at a future court date, the City is planning to introduce a 

new risk assessment tool which will provide judges with guidelines on defendants’ level 

of FTA risk with the intent of reducing the number of people held.  While the City is 

continuing an effort to consider danger as well as flight risk in making the bail decision 

by submitting legislation at the state level,
91

 prior efforts to pass legislation that, among 

other things, would allow judges to consider dangerousness in bail determinations have 

met with opposition, including from the City Bar in a 2013 report.
92

  However, as long as 

New Yorkers who have not been convicted of any crime are jailed simply because they 

are too poor to pay bail, the need for reform is undeniable.  The Task Force looks forward 

to studying any new legislation that is introduced in the upcoming session.  In the 

meantime, judges should be encouraged to use all facets of the current bail system to 

reduce unnecessary incarceration and should set bail amounts only after taking into 

account an individual’s ability to pay.  For example, judges can allow bail to be secured 

with a credit card that will be charged only if the person fails to appear, or with an 

unsecured bond that will come due only if the person fails to return to court.  These non-

cash forms of bail are routinely used elsewhere and are already legal options in New 

York.   

 

2. Second Chance Amendment and Earned Early Release Legislation 

 

We urge State lawmakers to consider adding a new subsection to Criminal 

Procedure Law 440.20 (governing motions to set aside a sentence) that would allow an 

individual under certain circumstances to petition the original sentencing judge to request 

that his or her sentence be reduced or modified on the ground that the sentence is 

excessive -- that is, greater than necessary to achieve the purposes of incarceration.  This 

would give individuals the chance to prove, while still serving their sentences,  that they 

deserve a reduced sentence.  Petitioners would be allowed to present evidence about good 

behavior and achievements while incarcerated, as well as information about their age, 
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personal circumstances, and medical condition.  Permitting this mid-sentence reset 

opportunity would incentivize good behavior and participation in educational and 

vocational programs.
93

   

 

We also support the development of legislation that would provide an avenue to 

automatic sentence reductions – beyond the current merit and good-time programs – 

based on an individual’s conduct while incarcerated.  This legislation would incentivize 

people to complete educational and rehabilitative programs and meet goals consistent 

with evidence-based practices that will help them successfully reenter society after 

release.  Unlike merit time, which requires a discretionary decision by the parole board, 

and the proposed Second Chance amendment, which would require a discretionary 

decision by the sentencing judge, this proposal would create an automatic sentence 

reduction when the reentry factors have been met, as determined by the New York State 

Department of Corrections and Community Supervision. 

 

3. Parole Reform 

 

The Task Force supports State efforts to bring much needed reform to the parole 

system.  A recent investigatory series in the New York Times has highlighted the 

discriminatory impact of parole release decisions, including a racial disparity in 

determinations of parole for low-level felonies.
94

  Governor Cuomo has directed the State 

Inspector General to investigate any parole disparities and has announced positive steps 

toward reform including new Parole Board appointments, which will ensure that the 

Board is more diverse and reflective of the State’s population.
95

  We urge the Governor to 

make those appointments promptly and urge the Senate to act on them without delay.  

Additionally, we support proposed revisions to Parole Board regulations that would 

require the Board to better use “risk and needs” principles in guiding parole decisions.  

Finally, we believe that there should be greater transparency in parole decisions.
96

   

 

4. Raise the Age Reform 

 

In 2015, Governor Cuomo rightly called upon the New York State Legislature to 

enact legislation to raise the age of adult criminal responsibility to, at a minimum, 18 

years old.
97

  To date, the Legislature has failed to act.
98

  As we noted in our 2015 report, 

New York remains one of only two states in the country that automatically prosecutes all 

16 and 17 year-old children as adults.
99

  We urge the newly elected state legislators to 

remedy this situation and raise the age of criminal responsibility to a minimum of 18 

years. 

 

5. Minimizing Collateral Consequences 

 

As experience and common sense reflect, the harsh consequences that flow from 

criminal convictions -- e.g., difficulty in obtaining employment and access to benefit 

programs, limited eligibility for subsidized housing, obstacles to obtaining educational 
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benefits -- often set up recently released individuals for failure.
100

  The Task Force 

strongly supports legislation to seal or expunge criminal records in certain 

circumstances
101

 so that individuals do not face the kinds of collateral consequences that 

create virtually insurmountable barriers to successful reentry into their communities. 

 

We urge the State to enact legislation that is similar to New York City’s Fair 

Chance Act.  This Act makes it unlawful for “most employers in New York City to ask 

about the criminal record of job applicants before making a job offer.”
102

  This ban 

applies to ads, applications, and interview questions.
103

  If, upon making a job offer, the 

employer wants to revoke the offer due to the applicant’s criminal record, it must provide 

the applicant with “Fair Chance Notice” explaining its reasons.
104

  The employer must 

also provide the applicant the criminal record information that informed its decision.
105

 

While there is some evidence that this type of ban-the-box legislation may have a 

negative impact on job applicants of color, the studies are conflicting.
106

 

 

Recognizing the potential barriers faced by individuals seeking educational 

opportunities upon release from incarceration, the SUNY Board of Trustees recently 

voted to “ban the box” on college applications and will now refrain from inquiring about 

arrest and conviction histories on applications.
107

  We urge other colleges and 

universities, public and private, to follow suit. 

 

We also favor legislation that would create a uniform “Certificate of 

Rehabilitation” in lieu of the current Certificates of Relief from Disabilities and Good 

Conduct.
108

  The Certificate of Rehabilitation would have all the attributes of the two 

current documents and none of the apparent disadvantages:
109

 among other things, it 

would lift automatic bars to occupational licensing, and employers would be required to 

consider the Certificate when evaluating job applicants and current employees.  

 

We urge New York lawmakers to focus resources on prison programs that 

facilitate successful reentry, and penal institutions should implement validated 

programming to prepare individuals for release.  To that end, we encourage the 

development of a system for measuring successful reentry programs and policies 

undertaken by New York State prisons, both across the system and prison by prison.  We 

recommend a data-driven management system -- modeled after NYPD’s CompStat -- to 

track key reentry performance measures for people returning home to their communities 

from New York State prisons, in particular recidivism, as well as the percentage of 

people with stable housing, employment, a plan for drug treatment and mental health 

services, valid personal identification, health insurance, and an accurate criminal history 

report.  The primary goal should be to enable individuals leaving state custody to be in 

the best possible position to return to their communities as contributing law-abiding 

citizens. 
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IV. CONCLUSION 

 

The effort to reduce the huge numbers of people incarcerated across our nation 

and the consequences that flow from this incarceration and from criminal convictions 

themselves, should not be partisan issues.  The pernicious effects of mass incarceration 

affect individuals, families, communities, employers, and hard-pressed government 

budgets in all states and in all communities across the country.  We remain cautiously 

optimistic that voices of reason on both sides of the aisle will succeed in toning down the 

divisive rhetoric that accompanied the campaign, and that our elected representatives will 

make a concerted effort to work together on implementing criminal justice reforms, 

including the many initiatives we have highlighted in this Report.  As the new 

administration grapples with these important issues for the first time, however, achieving 

progress at the state and local levels may become more crucial than ever.  We urge all of 

our elected leaders in the strongest possible terms to sustain the momentum for 

meaningful reform in the coming year. 

 

 

 

Task Force on Mass Incarceration 

John F. Savarese, Chair 
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