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Commons Library Briefing, 6 March 2017

Summary

Personal Independence Payment (PIP) is replacing Disability Living Allowance (DLA) for
people of working age. Like DLA, PIP is non-means-tested and is intended to help with
the extra costs arising from ill health or disability. It has two components: a mobility
component, based on an individual’s ability to get around; and a “daily living”
component, based on ability to carry out other key activities necessary to be able to
participate in daily life. Each component has two rates.

PIP was introduced for new claims from April 2013, and DWP expects that all existing
working age DLA claimants will have been reassessed for PIP by 2019-20. The PIP
assessment is intended to provide “a more holistic assessment of the impact of a health
condition on an individual’s ability to participate in everyday life.” It covers sensory
impairments, developmental needs, cognitive impairments and mental conditions, as well
as physical disabilities. PIP is intended to target support more closely on those most in
need, and significantly fewer people will qualify for PIP than would have qualified for DLA.
The Office for Budget Responsibility estimates that savings from PIP will however be
considerably less than the 20% savings originally expected.

On 23 February 2017, DWP laid before Parliament regulations to amend the PIP eligibility
criteria from 16 March to “clarify the drafting and reverse the effect” of two recent Upper
Tribunal judgments, which had interpreted the Schedule setting out the assessment
criteria “in ways which the Government did not intend.” The first judgment relates to the
PIP daily living activity 3 (“managing therapy or monitoring a health condition”); while the
second judgment relates to mobility activity 1 (“planning and following journeys”),
specifically the assessment scores for those unable to undertake journeys due to
psychological distress. An Equality Analysis accompanying the regulations estimates that
around 3,000 claimants could ultimately be affected by reversing the effect of the
judgment relating to daily living activity 3, while reversing the effect of the mobility activity
1 judgment could affect 336,500 claimants (with 161,500 no longer entitled to any
mobility component). The latter changes could affect people with a wide range of
conditions including learning disability, autism, schizophrenia, anxiety conditions, social
phobias and early dementia.

The Government states that failure to reverse the effect of the judgments would have led
to “substantial unplanned increases to public expenditure” totalling £3.7 billion
cumulatively between 2016-17 and 2021-22, and that the changes are necessary “to
restore the original aim of [PIP], making sure that we are giving support to those who
need it most.”

Disability organisations have called on the Government not to proceed with the changes.
Some have questioned how the changes fit with the Government'’s stated commitment to
“parity of esteem” between physical and mental health issues. Opposition parties are also
seeking to annul the regulations (which are subject to the negative procedure).

The regulations come less than 12 months since the Government abandoned controversial
changes to the rules on how the PIP assessment takes account of the use of “aids and
appliances”, which were expected to save an additional £1.3 billion a year by 2019-20.
Following the resignation of lain Duncan Smith as Secretary of State for Work and
Pensions on 18 March 2016, the Government announced that it would not be proceeding
with these changes to PIP, would not be seeking alternative offsetting savings, and was
not seeking further savings from the welfare budget.
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Changes to the Personal Independence Payment eligibility criteria

1. What is PIP?

Personal Independence Payment (PIP) is replacing Disability Living Allowance (DLA) for
people of working age. PIP was introduced for new claims from April 2013, and it is
expected that by late 2017 remaining working age DLA claimants will have been “invited”
to claim PIP." At the end of October 2016, 1,091,200 PIP claims were in payment in Great
Britain,? but by 2021-22 this is expected to rise to 2.6 million.?

Box 1: Personal Independence Payment key features

non-means-tested, non-taxable benefit payable whether in or out of work, to help with the extra
costs arising from ill health or disability

It replaces Disability Living Allowance (DLA) for people of working age (16-64). People aged 65
or over on 8 April 2013 can continue to get DLA

consists of two components — a mobility component, based on an individual’s ability to get
around; and a “daily living” component, based on their ability to carry out other key activities
necessary to be able to participate in daily life — each paid at two rates (“standard” or
“enhanced”)

weekly rates from April 2017: standard mobility £22.00, enhanced mobility £58.00; standard
daily living £55.65, enhanced daily living £83.10

no automatic entitlement for people with particular conditions (although the existing DLA rules
for people with a terminal illness are carried over to the new benefit)

entitlement determined by a “new, fairer, objective assessment of individual need” to ensure
support is “targeted on those individuals whose health condition or impairment has the greatest
impact on their day-to-day lives”

Advice from an “independent healthcare professional” integral to the assessment process. In

most cases, this will involve a face-to-face meeting with the claimant
o all PIP awards to be subject to periodic review

The Welfare Reform Act 2012 provides the legislative framework for Personal
Independence Payment (PIP). The 2010 Government believed that Personal Independence
Payment would have certain advantages over Disability Living Allowance:

o It would target support more closely on those most in need of support

. It would be more responsive as claimants’ circumstances change

. It would be based on a fairer, more transparent and consistent assessment of need

. It would be easier for claimants, DWP staff and disability organisations to
understand*

From the outset the 2010 Government also made it clear that a key aim for the new
benefit was the need to make savings and reduce the working age caseload for disability
benefits. PIP was originally expected to reduce working-age DLA caseloads and
expenditure by 20 per cent, giving savings of around £1.5 billion a year by 2016-17.
Revised estimates published by DWP in December 2012 suggested that, by 2018, around
607,000 fewer people would receive PIP than would have got DLA — a 28% reduction in
the caseload. However, in its March 2016 £Fconomic and fiscal outlook report, the Office
for Budget Responsibility estimated that savings from PIP would be considerably lower

' DWP, Timetable for PIP replacing DLA, updated 26 August 2015

2 Starting from June 2016, PIP is also being introduced in Northern Ireland — see NI Department for Social
Development, Welfare Changes - Personal Independence Payment Information, 21 March 2016

3 DWP, Personal Independence Payment: Official Statistics to October 2016, December 2016; DWP, Benefit
expenditure and caseload tables: Autumn Statement 2016, February 2017

4 National Audit Office, Personal Independence Payment: early progress, HC 1070 2013-14, 27 February
2014, paral1.5. See also Commons Library briefing SN0O5869, Disability Living Allowance reform
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than originally expected. In December 2012, the OBR estimated savings from the
introduction of PIP of £3.0 billion by 2017-18, but based on data on reassessment
outcomes, it estimated that savings would be almost 90% lower at £0.4 billion. This
implies savings of around 5% rather than the original 20% savings sought by the
Government.®

> OBR, Economic and fiscal outlook, Cm 9212, March 2016, para 4.116
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2. PIP assessment

The 2010 Government said that the assessment for Personal Independence Payment was
designed to provide “a more holistic assessment of the impact of a health condition on an
individual's ability to participate in everyday life.” It covers sensory impairments,
developmental needs, cognitive impairments and mental conditions, as well as physical
disabilities.

The Department for Work and Pensions is responsible for handling claims for PIP and
making decisions on entitlement to benefit. Contracted assessment providers are
however a key element in the claims process. Atos Healthcare holds the contracts for
undertaking assessments in Northern England and Scotland; and in London and Southern
England. Capita Business Services Ltd holds the contracts covering Wales and Central
England; and Northern Ireland. These are separate from the DWP Medical Services
contract, now held by Maximus.

The completed PIP questionnaire and any accompanying evidence submitted by the
claimant are forwarded the assessment provider, who decides whether a face to face
consultation is necessary. The Government’s initial expectation was that around a quarter
of PIP claims could be decided on the basis of the completed form and evidence
submitted, without the person having to attend a face to face assessment.®

The assessment provider’s report is then forwarded to DWP, where a Decision Maker (now
referred to as “Case Managers”) will review the report, along with all other evidence in
the case, before making a decision about benefit entitlement.

2.1 Assessment criteria

The PIP regulations set out twelve different “activities” to be considered in determining
entitlement to the benefit; ten relate to the “daily living” component and two relate to
the mobility component:

Daily Living (10 activities):

. preparing food

o taking nutrition

. managing therapy or monitoring a health condition
o washing and bathing

. managing toilet needs or incontinence

o dressing and undressing

communicating verbally

reading and understanding signs, symbols and words
engaging with other people face to face

making budgeting decisions

¢ HC9162012-13, Q14
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Mobility (2 activities):

o planning and following journeys
. moving around

For each activity there is a series of “descriptors” which define increasing levels of
difficulty carrying out the activity (and therefore higher levels of need) — see for example
the “preparing food” activity below.

Box 2: Activity 1: Preparing food

Descriptor Points
Can prepare and cook a simple meal unaided. 0
Needs to use an aid or appliance to be able to either prepare or cook a simple meal. 2
Cannot cook a simple meal using a conventional cooker but is able to do so using a 2
microwave.

Needs prompting to be able to either prepare or cook a simple meal. 2
Needs supervision or assistance to either prepare or cook a simple meal. 4
Cannot prepare and cook food. 8

Claimants will be allocated a descriptor (and score) for each activity in the assessment. In
determining which descriptor is appropriate, consideration should be given to a range of
issues, including whether the person can complete the activity safely, repeatedly, within a
reasonable time period; and whether the impact of their disability fluctuates.

Some of the activities (including Activity 1 in the box above) take into account the fact
that, although the person may be able to undertake that activity, they can only do so by
using aids or appliances. In the case if the “Preparing food” activity, aids and appliances
could include, for example, prostheses, a perching stool, lightweight pots and pans, easy
grip handles on utensils, single lever arm taps and spiked chopping boards.

The total scores for all of the activities related to each component are then added
together to determine entitlement for that component. The entitlement threshold for
each component is 8 points for the “standard” rate and 12 points for the “enhanced
rate.”

Further information on the PIP assessment and how it should be applied is given in the
DWP’s PIP assessment guide (updated September 2016).

2.2 Development of the PIP assessment

Development of the PIP assessment criteria was informed by consultations undertaken by
the Department for Work and Pensions in 2011 and 2012. The first draft of the proposed
assessment criteria for PIP was published in May 2011 and an informal consultation ran
until August 2011. This was followed by a second draft in November 2011, and in January
2012 a final consultation began on the PIP assessment criteria, descriptor weightings and
entitlement thresholds. This public consultation ran until 30 April 2012, and the final
version of the assessment criteria was set out in the Government'’s response to the



https://www.gov.uk/government/publications/personal-independence-payment-assessment-guide-for-assessment-providers
https://www.gov.uk/government/consultations/personal-independence-payment-assessment-thresholds
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consultation on the Personal Independence Payment assessment criteria and requlations,
published alongside the final draft PIP Regulations on 13 December 2012.

The following extract from the DWP’s Equality Analysis for the current regulations gives an
overview of the different stages in the consultation process, and links to relevant
resources:

Development of the PIP assessment and the standardised descriptors

8. The Department consulted on PIP generally from December 2010 onwards [1] and
the design of the PIP assessment was subject to extensive consultation between 2011
and 2012. As part of this process, the Department set up an independent Assessment
Development Group (“the Group”) to advise policy makers on the development of the
PIP assessment activities and descriptors. Members were chosen to encompass a wide
variety of relevant expertise and included individuals from the fields of occupational
therapy, psychiatry, physiotherapy, social work, general practice and community
psychiatric nursing, as well as representatives from RADAR (Royal Association for
Disability Rights), an umbrella organisation working with and for disabled people, and
Equality 2025, a non-departmental public body set up to advise the government on
disability equality.

9. Selecting experts from a range of backgrounds was intended to ensure the
assessment reflected a holistic view of the wide range of impacts that health
conditions and impairments have on individuals in their daily lives.

10. Throughout the development of the assessment, the Department and the Group
considered various options for determining entitlement, including whether it would be
feasible to assess the actual extra costs incurred by individual claimants as a result of
their health condition or impairment. As explained above this approach was not
deemed to be fair or practical as it would not only lead to inconsistent outcomes but
would also be expensive and difficult to administer. The Government therefore
proposed a new assessment for PIP, looking at an individual’s ability to carry out key
day-to-day activities. The assessment was intended to meet “the aims of prioritising
support to individuals who face the greatest challenges and expense”. [2]

11. In May 2011 the Department published an initial draft of the assessment criteria,
and over the summer of 2011 informally consulted on this draft [3], undertaking
meetings and seeking written feedback, to hear the views of disabled people and
their organisations on these early proposals. The Department published a second draft
of the assessment criteria in November 2011 [4], and launched a 15-week formal
consultation on it on 16 January 2012. [5] The consultation ran until 30 April 2012
and received over 1,000 responses, with the final assessment criteria and the
thresholds for entitlement published on 13 December 2012 [6]. The assessment
criteria were set out in Schedule 1 to the PIP Regulations, which were subject to
affirmative resolution debate in the House of Commons on 5 February 2013 [7] and
House of Lords on 13 February 2013. [8]

12. The assessment criteria are by no means able to perfectly predict an individual’s
exact needs and costs. An assessment into each individual’s exact costs and needs
would be prohibitively expensive. Instead, the criteria are used as proxy, providing an
assessment that aims to be as accurate, fair and administratively feasible as possible.

1 www.qgov.uk/government/consultations/disability-living-allowance-reform

2 www.gov.uk/government/uploads/system/uploads/attachment data/file/181637/dla-
reform-response.pdf — see summary of response to Question 3, paragraphs 8-11

3 https://www.gov.uk/government/publications/personal-independence-payment-
initial-draft-assessment-criteria

4
https://www.gov.uk/government/uploads/system/uploads/attachment data/file/15376
2/pip-second-draft-assessment-regulations.pdf
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5
https:/www.gov.uk/government/uploads/system/uploads/attachment data/file/18117

8/pip-assessment-thresholds-and-consultation.pdf

6 https://www.gov.uk/government/consultations/personal-independence-payment-
assessment-thresholds

7
https://www.publications.parliament.uk/pa/cm201213/cmgeneral/deleg11/130205/13

0205s01.htm

8 https://www.publications.parliament.uk/pa/ld201213/Idhansrd/text/130213
0002.htm#13021378000090

Further background to the introduction of PIP is given in Commons Library briefing
SN06538, Draft Social Security (Personal Independence Payment) Regulations 2013.



https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/181178/pip-assessment-thresholds-and-consultation.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/181178/pip-assessment-thresholds-and-consultation.pdf
https://www.gov.uk/government/consultations/personal-independence-payment-assessment-thresholds
https://www.gov.uk/government/consultations/personal-independence-payment-assessment-thresholds
https://www.publications.parliament.uk/pa/cm201213/cmgeneral/deleg11/130205/130205s01.htm
https://www.publications.parliament.uk/pa/cm201213/cmgeneral/deleg11/130205/130205s01.htm
https://www.publications.parliament.uk/pa/ld201213/ldhansrd/text/130213%200002.htm#13021378000090
https://www.publications.parliament.uk/pa/ld201213/ldhansrd/text/130213%200002.htm#13021378000090
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN06538
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3. The “aids and appliances” consultation
and aftermath

As outlined in section 2, the PIP assessment looks at the extent to which the individual is
capable of undertaking various activities. For some of the activities, a person can score
points to help meet the threshold for PIP if they can only undertake that activity by using
an “aid or appliance.” This could include things such as artificial limbs, colostomy bags,
walking sticks; and non-specialist aids such as electric tin openers and long-handled
sponges.

In December 2015 the Government launched a consultation on possible further changes
to PIP.” It highlighted that a significant proportion of PIP awards were on the basis of use
of aids and appliances, many of which people might be expected to have already, or
which could be obtained free of charge or at a one-off cost. It also argued that case law
had expanded the scope of aids and appliances to include items which might not be
reliable indicators of extra costs. The Government believed these developments were
inconsistent with the original policy intent of focusing support on claimants with the
greatest needs. It suggested a number of options for limiting payments to reflect actual
costs incurred and for tightening the PIP eligibility criteria.

Disability organisations were strongly against the proposals, which they believed would
reduce disabled people’s financial resilience and ability to live independently. They also
guestioned the evidence base for the changes and the Government'’s reasoning
concerning the role of the PIP assessment and consideration of the use of aids and
appliances. They also criticised the short timescale for consultation responses.

On 11 March 2016 — four days before the Budget — the Government announced that, in
the light of the consultation, the number points awarded in the PIP assessment would be
halved for aids and appliances in relation to the “dressing and undressing” and
“managing toilet needs” activities.® As a result, 290,000 claimants would no longer
receive the daily living component, and a further 80,000 would receive the standard
rather than enhanced daily living component.® Budget 2016 estimated savings from the
aids and appliances changes at £15 million in 2016-17, rising to around £1.3 billion a year
by 2020-21; or just under £4.4 billion cumulatively over the period 2016-17 to 2020-21.1°

Coming only days after the Commons overturned Lords amendments to controversial
provisions in the Welfare Reform and Work Bill 2075-16 on the abolition of the
Employment and Support Allowance Work-Related Activity Component for new ESA
claims from April 2017, the response of disability and welfare rights groups to the
announcement of the proposed PIP changes was strongly negative.'

7 DWP, Consultation on aids and appliances and the daily living component of Personal Independence
Payment (PIP), 10 December 2015

8 HCWS611 [on Personal Independence Payment], 11 March 2016. See also DWP press release, Personal
Independence Payment consultation response announced, 11 March 2016

°  DWP, The Government response to the consultation on aids and appliances and the daily living component
of Personal Independence Payment, Cm 9194, March 2016

19 Budget 2016 Red Book, HC 901 2015-16, Table 2.1

""" For details see Commons Library briefing CBP-7649, Abolition of the ESA Work-Related Activity
Component

12 For an overview of responses see “Budget 2016: Charities Respond To Osborne’s Austerity Addiction”,
Welfare Weekly, 16 March 2016



https://www.gov.uk/government/consultations/personal-independence-payment-aids-and-appliances-descriptors
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https://www.gov.uk/government/news/personal-independence-payment-consultation-response-announced
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https://www.gov.uk/government/consultations/personal-independence-payment-aids-and-appliances-descriptors
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7649
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7649
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In the face of mounting political pressure, Government sources signalled a possible retreat
on the PIP proposals.”™ Speaking on BBC TV's Question Time on 17 March, the Education
Secretary, Nicky Morgan, said that the PIP proposals were a “suggestion” and that they
were still subject to consultation.™

On 18 March lain Duncan Smith announced his resignation as Secretary of State for Work
and Pensions.™ Following the resignation of lain Duncan Smith as Secretary of State for
Social Security on 18 March and the appointment of Stephen Crabb as his successor, the
Government announced that it would not be proceeding with the PIP changes, would not
be seeking alternative offsetting savings, and was not seeking further savings from the
welfare budget.

Further information on the background to the aids and appliances consultation, on what
the Government proposed, on the circumstances surrounding Mr Duncan Smith’s
resignation and the reasons he gave for his decision, and on subsequent statements by
the Government, can be found in Commons Library briefing CBP-7651, Personal
Independence Payment and the March 2016 Budget.

13 See for example “Disability benefit cut: Tory backbenchers call for rethink”, Guardian, 16 March 2015;
“Wheelchair-bound Tory disability campaigner sabotages party's own website as he accuses George
Osborne of 'destroying lives' with his Budget”, Mail Online, 16 March 2016; “Budget 2016: George
Osborne faces mass Tory rebellion over disability cuts”, Telegraph, 17 March 2016

4 “Disability benefit cuts included in the Budget were just 'a suggestion', cabinet minister Nicky Morgan
says”, Independent, 18 March 2016

5 See Laura Kuenssberg, “IDS resignation 'undermines everything'”, BBC News, 18 March 2016; “How the
lain Duncan Smith resignation crisis unfolded”, Guardian, 20 March 2016

6 See HC 997-i 2015-16 Q5



http://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7651
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7651
https://www.theguardian.com/uk-news/2016/mar/16/disability-benefit-cut-budget-sparks-tory-backbenchers-call-for-rethink
http://www.dailymail.co.uk/news/article-3496008/Wheelchair-bound-Tory-disability-campaigner-sabotages-party-s-website-accuses-George-Osborne-destroying-lives-Budget.html
http://www.dailymail.co.uk/news/article-3496008/Wheelchair-bound-Tory-disability-campaigner-sabotages-party-s-website-accuses-George-Osborne-destroying-lives-Budget.html
http://www.telegraph.co.uk/news/uknews/12196418/uk-budget-george-osborne-black-hole-deficit-live.html
http://www.telegraph.co.uk/news/uknews/12196418/uk-budget-george-osborne-black-hole-deficit-live.html
http://www.independent.co.uk/news/uk/politics/disability-benefit-cuts-included-in-the-budget-were-just-a-suggestion-cabinet-minister-nicky-morgan-a6938131.html
http://www.independent.co.uk/news/uk/politics/disability-benefit-cuts-included-in-the-budget-were-just-a-suggestion-cabinet-minister-nicky-morgan-a6938131.html
http://www.bbc.co.uk/news/uk-politics-35849065
http://www.theguardian.com/politics/2016/mar/20/how-the-iain-duncan-smith-resignation-crisis-unfolded
http://www.theguardian.com/politics/2016/mar/20/how-the-iain-duncan-smith-resignation-crisis-unfolded
http://www.parliament.uk/documents/commons-committees/work-and-pensions/160511%20DWP.pdf

13 Commons Library Briefing, 6 March 2017

4. Announcement on 23 February

4.1 Written statement

In 23 February 2017 the Minister of State for Disabled People, Health
and Work, Penny Mordaunt, made a written statement to the House of
Commons announcing that the Department for Work and Pensions had
laid before Parliament regulations amending the Schedule to the
principal PIP regulations setting out the PIP eligibility criteria:

Social Security: Written statement - HCWS495
Department for Work and Pensions
Made on: 23 February 2017

Made by: Penny Mordaunt (Minister of State for Disabled People,
Health and Work)

Today | am laying before Parliament amendments to the Personal
Independence Payment (PIP) Regulations to restore the original
aim of the benefit, making sure we are giving support to those
who need it most.

PIP is a modern and dynamic benefit which contributes to the
extra costs faced by people with disabilities and health conditions.
It replaces Disability Living Allowance (DLA), which no longer
properly took into account the needs of disabled people. Since
PIP’s introduction, greater support is going to the most vulnerable;
over a quarter of those on PIP receive the highest level of support
compared to just 15% of DLA’s working-age claimants.

At the core of PIP's design is the principle that non-physical
conditions should be given the same recognition as physical ones.
That is why we developed the assessment criteria in collaboration
with disabled people and independent specialists in health, social
care and disability. Now, over two thirds of PIP claimants with
mental health conditions get the higher Daily Living award, worth
£82.30 per week, compared to 22% under DLA.

The Government continually monitors the effectiveness of PIP to
ensure it is delivering its original policy intent and supporting
those who face the greatest barriers to leading independent lives.
Two recent Upper Tribunal judgments have broadened the way
the PIP assessment criteria should be interpreted, going beyond
the original intention. In order to make sure the initial purpose of
PIP is maintained, we are making drafting amendments to the
criteria which provide greater clarity. This will not result in any
claimants seeing a reduction in the amount of PIP previously
awarded by DWP.

The first judgment held that needing support to take medication
and monitor a health condition should be scored in the same way
as needing support to manage therapy, like dialysis, undertaken at
home. Until this ruling, the assessment made a distinction
between these two groups, on the basis that people who need
support to manage therapy of this kind are likely to have a higher
level of need, and therefore face higher costs.

The second held that someone who cannot make a journey
without assistance due to psychological distress should be scored
in the same way as a person who needs assistance because they
have difficulties navigating. By way of example, the first group
might include some people with isolated social phobia or anxiety,


http://www.parliament.uk/business/publications/written-questions-answers-statements/written-statement/Commons/2017-02-23/HCWS495
http://www.parliament.uk/biographies/commons/penny-mordaunt/4017
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whereas the second group might include some people who are
blind. Until this ruling, the assessment made a distinction between
these two groups, on the basis that people who cannot navigate,
due to a visual or cognitive impairment, are likely to have a higher
level of need, and therefore face higher costs.

If not urgently addressed, the operational complexities could
undermine the consistency of assessments, leading to confusion
for all those using the legislation, including claimants, assessors,
and the courts. It is because of the urgency caused by these
challenges, and the implications on public expenditure, that
proposals for these amendments have not been referred to the
Social Security Advisory Committee before making the
regulations.

PIP is being devolved to the Scottish Government and | will
continue to work closely with Scottish Ministers on the transfer of
responsibilities.

The Social Security (Personal Independence Payment)
(Amendment) Regulations 2017, Explanatory Memorandum and
Equality Analysis will be available on legislation.gov.uk.

The Department also issued a press release, which stated

This is not a policy change and will not result in any claimants
seeing a reduction in the amount of PIP previously awarded by the
Department for Work and Pensions (DWP). The purpose is to
restore the original intention of the benefit which has been
expanded by the legal judgments.

Spending on disability benefits has risen by more than £3 billion in
real terms since 2010, and will remain higher in each year to
2020, than in 2010. Failing to reinstate the original intention of
the policy would have led to substantial unplanned increases to
public expenditure totalling £3.7 billion (between 2016 to 2017
and 2021 to 2022)."

4.2 The regulations

The Social Security (Personal Independence Payment) Requlations 2017
(S 2017/194) were laid before Parliament on 23 February and are due
to come into force on 16 March. The regulations are subject to the
negative procedure — i.e. they will automatically become law without

debate unless there is an objection from either House. A Liberal
Democrat Early Day Motion® (which has Labour and SNP support)
“praying against” the regulations has been tabled in the Commons.™
A motion has also been presented in the Lords by the Liberal Democrat
Work and Pensions spokesperson Baroness Bakewell of Hardington
Mandeville, calling for the regulations to be annulled.?

20

“Changes to Personal Independence Payment regulations,” DWP press release, 23
February 2017

EDM 985 2016-17

A “prayer” is a particular type of EDM that is used, by convention, when MPs wish
to object formally to a statutory instrument. If a motion 'praying' that an instrument
'be annulled' is tabled within 40 days of it being laid before Parliament, a debate
may be arranged in a Delegated Legislation Committee or, more rarely, in the
Chamber. See What are Early day motions? on the Parliament website.

See also Lib Dem Lords aim to kill new Tory restrictions on disability benefits, Liberal
Democrat voice, 24 February 2017
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In addition to an Explanatory Memorandum?' on the changes, the DWP
published alongside the regulations and Equality Analysis which assesses
the impact of the changes to the “managing therapy or monitoring a
health condition” daily living activity and the “planning and following a
journey” mobility activity.??

4.3 Consultation

In her written statement, the Minister said that the proposals to amend
the regulations had not been submitted to the Social Security Advisory
Committee (SSAC) before making the regulations because of the
"urgency” caused by the challenges presented by the Upper Tribunal
judgments, and the implications for public expenditure.

The Secretary of State is not required to submit draft social security
regulations to SSAC if it is within six months of the commencement
date of the relevant enabling provision in primary legislation. If this is
not the case, proposals for regulations, “in the form of draft regulations
or otherwise”, must be submitted to SSAC for them to comment on,
unless “it appears to the Secretary of State that by reason of the
urgency of the matter it is inexpedient so to refer them,” or if the
Committee itself agrees that the proposals need not be referred. Where
the Secretary of State makes regulations without having submitted
proposals to SSAC on grounds of urgency, he must “refer the
regulations to that body as soon as practicable after making them,”
unless SSAC agrees this need not apply.*

The Explanatory Memorandum accompanying the regulations gives
further information on why the Department decided not to refer the
proposed changes to SSAC:

8.1 The Secretary of State has decided pursuant to section
173(1)(a) of the Social Security Administration Act 1992 that, by
virtue of the urgency of the matter, it is inexpedient to consult the
Social Security Advisory Committee until after these Regulations
are made. This is because of the need to ensure clarity for all users
of the legislation (claimants and advisers, assessors and decision
makers), and because of the estimated likely cost if the effect of
the rulings is not reversed speedily. In the case of MH the annual
costs (rounded to nearest £10 million) are estimated to be: £550m
for 2017/18; £640m for 2018/19; £750m for 2019/20; £820m for
2020/21; and £900m for 2021/22. In the case of LB [the Upper
Tribunal case relating to PIP Daily living activity 3] the annual costs
(rounded to nearest £10 million) are estimated to be: £10m for
2017/18; £10m for 2018/19; £10m for 2019/20; £10m for
2020/21; and £10m for 2021/22.5 However, LB involves much
greater complexities and so there is a significant risk that these
costs could be much higher than estimated, posing a substantial
fiscal risk. There is also an urgent need to restore clarity; the
interpretation of the judgments affects not only the outcome for
claimants but also the assessment process carried out by the
Department’s contracted healthcare providers. If not urgently

21 DWP, Explanatory Memorandum to The Social Security (Personal Independence
Payment) (Amendment) Regulations 2017

22 DWP, Equality Analysis PIP assessment criteria: Upper Tribunal judgments on daily
living activity 3 and mobility activity 1, February 2017

23 Section 173(1) Social Security Administration Act 1992
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addressed, the complexities involved could undermine the
consistency of assessments, leading to confusion for all
concerned, increased requests for mandatory reconsideration, and
increased numbers of appeals.

8.2 The two judgments were first received by the Department for
Work and Pensions on 8 and 9 December. This instrument has
been made as soon as reasonably practicable after that, bearing in
mind that careful consideration and analysis was required by the
Department and Ministers to understand the implications and
impacts fully before making any decision on whether to reverse
the effect of the judgments.

The Explanatory Memorandum highlights the “extensive consultation”
on the PIP assessment over the course of 2011 and 2012, culminating in
the publication of the final assessment criteria in December 201224 and
the debates in Parliament on the draft PIP regulations in February
2013%, adding-

8.7 Bearing in mind this history of extensive consultation, the fact

that the present instrument is intended purely to reinstate the

original policy intention, and the urgency as explained at

paragraph 8.1 above, the Secretary of State decided not to

undertake further public consultation before making the present
instrument.

In response to the Urgent Question on Personal Independence Payment
on 28 February, the Secretary of State for Work and Pensions said that
he had spoken to the Chair of the Social Security Advisory Committee
and explained why he was invoking the urgency procedure. The
Secretary of State added that “He and his committee still have the
power to look at these regulations and make recommendations. " 26

Statement by the chair of the Social Security

Advisory Committee
On 2 March the Chair of the Social Security Advisory Committee, Paul
Gray, issued a statement relating to the PIP regulations:

The Personal Independence Payment (Amendment)
Regulations 2017: statement by Paul Gray

This statement clarifies the role of the Social Security Advisory
Committee (SSAC) and its chair in the scrutiny of the proposals.

In view of the considerable interest in the Personal Independence
Payment (Amendment) Regulations 2017, and specifically the role
of the Social Security Advisory Committee (SSAC) in the scrutiny
of those proposals, | wanted to provide some clarity of the
position insofar as it concerns SSAC.

As a courtesy, the Secretary of State for Work and Pensions
contacted me last week to inform the committee that he intended
to lay these regulations on 23 February 2017. His judgement was
that the urgency of the matter meant it would be inexpedient to
refer the legislation to the committee before doing so. The Social
Security Administration Act 1992 enables the Secretary of State to
make such a judgement.

24 See DWP, Government'’s response to the consultation on the Personal Independence
Payment assessment criteria and regulations, 13 December 2012

2> DLC Deb 5 February 2013 cc1-18; HL Deb 13 February 2013 cc

26 HC Deb 28 February 2017 c181
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That same legislation makes clear that when the ‘urgency’
procedure is invoked, the regulations will be subject to the usual
SSAC scrutiny process as soon as practicable after they have been
made.

Accordingly, the Department for Work and Pensions will present
the regulations to the committee for scrutiny at its next meeting
on 8 March 2017. We will consider at that meeting whether or
not we wish to take the regulations on formal reference or to
comment further. The outcome of that meeting will be published
on our website in the usual way.

Finally | wanted to place on record that, as | have been appointed
to lead the second independent review of the Personal
Independence Payment, | shall take no part in the scrutiny of
these regulations to avoid any potential — or perceived — conflict
of interest. As with all items of committee business, other
members will consider whether similar conflicts arise for them.

| hope this clarification is helpful. The committee will not be
commenting further until such time as it has completed its
scrutiny of the regulations.

4.4 What effect will the regulations have?

The regulations make amendments to the Schedule to the principal PIP
regulations?’ setting out the PIP eligibility criteria “in order to clarify the
drafting and reverse the effect” of the two Upper Tribunal judgments,
which had “interpreted that Schedule in ways which the Government
did not intend.”?® The first judgment relates to the PIP daily living
activity 3 (“managing therapy or monitoring a health condition”); while
the second judgment relates to mobility activity 1 (“planning and
following journeys”), specifically the assessment scores for those unable
to undertake journeys due to psychological distress. The DWP’s Equality
Analysis accompanying the regulations estimates that around 3,000
claimants could ultimately be affected by reversing the effect of the
judgment relating to daily living activity 3, while reversing the effect
of the mobility activity 1 judgment could affect 336,500 claimants
(with 161,500 no longer entitled to any mobility component).?

The table below gives the Department’s estimates of the additional
expenditure that would have resulted from the two Upper Tribunal
decisions over the next five years (and therefore the amounts it expects
to save from reversing them). The Department estimates that the
decisions would have led to an increase in spending totalling £3.7
billion cumulatively between 2016-17 and 2021-22. Of this, the
Upper Tribunal decision in relation to the Daily living activity accounts
for only around £60 million, or less than 2% (although the Department
comments that “the impact of [the Daily Living judgment] is complex to
predict and so there is a significant risk that these costs could be much
higher than estimated, posing a substantial fiscal risk."°

N

7 The Social Security (Personal Independence Payment) Requlations 2013: S| 2013/377

28 DWP, Explanatory Memorandum to The Social Security (Personal Independence
Payment) (Amendment) Regulations 2017, para 2.1

29 DWP, Equality Analysis PIP assessment criteria: Upper Tribunal judgments on daily
living activity 3 and mobility activity 1, February 2017

9 Equality Analysis, para 43

w
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Savings from reversing the Upper Tribunal judgments in relation
to PIP Daily Living activity 3 and Mobility activity 1, Great Britain,
2017/18 to 2022/22

Year Savings from Savings from Savings from
reversing Daily reversing reversing both
living activity 3  Mobility judgments
judgment activity 1

judgment
(€million) (Emillion) (£ million)

201718 10 550 560

2018/19 10 640 650

2019/20 10 750 760

2020/21 10 820 830

2021/22 10 900 910

Source: DWP, Equality Analysis PIP assessment criteria: Upper Tribunal
judgments on daily living activity 3 and mobility activity 1, February 2017, paras
43,70 and 71

More detailed information on the Upper Tribunal judgments, on the
claimants affected and the Government's stated reasons for reversing
the effect of the decisions is given in sections 5 and 6 below.

4.5 Initial responses

Disability organisations are deeply concerned about the proposed
changes to PIP and about their impact on disabled people. In a
statement in response to the Government’s announcement, Rob
Holland, Public Affairs Manager at Mencap and the Disability Benefits
Consortium'’s Parliamentary Co-Chair, said:

“We are concerned by these changes to the criteria for Personal
Independence Payment (PIP). These risk further restricting access
to vital support for thousands of disabled people. Last year, MPs
strongly opposed restrictions to PIP and the Government promised
no further cuts to disability benefits. Other changes have already
had a devastating impact on thousands and in far too many cases
people have had to rely on tribunals to access the support they
need.

We are deeply disappointed as a coalition of over 80 organisations
representing disabled people that we were not consulted about
these proposals and their potential impact. The Government must
ensure the views of disabled people are properly considered
before they proceed with these changes.” >’

Mark Atkinson, chief executive of disability charity Scope, said:

"It's worrying that the government intends to tighten up access to
the Personal Independence Payment (PIP). We're concerned this

31 DBC response to Government announcement on changes to PIP regulations, 24
February 2017
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could lead to disabled claimants missing out or facing a reduction
in the vital financial support they rely on to live independently.

"Life costs more if you're disabled — Scope research shows
disabled people spend on average £550 a month on disability-
related costs. PIP plays an important role in helping disabled
people meet some of those extra costs.

Mr Atkinson added:

"Many disabled people will now be anxiously waiting to hear as
to whether or not these tighter rules will affect their current PIP
award. The government must offer clarity and reassurance that
these new measures will not negatively affect the financial
support that disabled people receive now or in the future, and
that they stand by their commitment to making no further
changes to disability benefits in this Parliament. " 32

In a blog on 27 February, Liz Sayce, CEO of Disability Rights UK, said
that the proposed changes to PIP were “bad news for disabled people”,
both because of the financial cost and the knock-on effects on other
outcomes that the Government was explicitly aiming to address.
Looking at the wider context, she observed:

Disabled people have a right, under the UN Convention on the

Rights of Persons with Disabilities, to participate in the community

on an equal basis with others. We need policies that consistently,

across Government, support disabled people to participate socially

and economically. Restricting the very investments that support

people to live independent lives, to manage their own health

conditions, to go out and contribute to their communities — is a

false economy. And it restricts disabled people’s rights to equal

participation.33

Ms Sayce called for the proposals to be “urgently reconsidered.”

On BBC 5 live's Pienaar's Politics programme on 26 February, the
Conservative Member and Chair of the Prime Minister’s Policy Board
George Freeman emphasised the Government’s commitment to
supporting disabled people, describing the measures as “tweaks” which
were “...actually about rolling back some bizarre decisions by tribunals
that now mean benefits are being given to people who are taking pills
at home, who suffer from anxiety," adding “We want to make sure we
get the money to the really disabled people who need it."3*

Mr Freeman’s comments provoked a strong response from disability
organisations and Opposition spokespersons.® In a series of tweets on
Monday 27 February, Mr Freeman expressed regret for the language he
had used:

32 Scope responds to proposed changes to the Personal Independence Payment (PIP),
26 February 2017

3 Why restrictions on Personal Independence Payment should not go ahead, Disability
Rights UK blog, 27 February 2017

34 See also “Disability benefits: PIPs should be for 'really disabled'”, BBC News, 26
February 2017

35 See for example National Association of Voluntary Sector Mental Health Providers,
MHPF response to MP George Freeman's comments on disability benefits, 28
February 2017; “Debbie Abrahams MP responds to comments by George Freeman,
Head of No.10 Policy Unit, regarding sick and disabled people,” Labour Party press
release, 26 February 2017
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Having experienced myself traumatic anxiety as a child carer living
w alcohol | know all too well the pain anxiety + depression
causes....

which is why as a former Health Minister and Policy Adviser | am
passionate about supporting Mental Health and Disability, and
hugely regret if my comment about the need to prioritise the
most 'serious disabilities' inadvertently caused any offence which
was not intended.

For Labour, the Shadow Chancellor John McDonnell called on the
Chancellor of the Exchequer not to go ahead with the PIP changes,
accusing the Prime Minister of using “the cover of the [Copeland and
Stoke] by-elections to sneak out this announcement hurting so many
vulnerable disabled people.” Referring to the forthcoming Budget, Mr
McDonnell said:

“Next week the Tories will make out that the economy and the
public finances are doing better, however, they are planning to go
ahead with a £3.7 billion cut to the disabled.

“This time last year when the economy and public finances were
not doing as well, and the then Chancellor George Osborne tried
to cut PIP, Labour stopped him. And in his u-turn he claimed that
he could “absorb” the cost of reversing this cut.

“Hammond can’t hide from these PIP cuts in his Budget. He needs
to explain why he can’t absorb them like his predecessor while he
is still going ahead with tax giveaways to the very wealthiest in
our country.”3¢

In a press release issued on 24 February, the Liberal Democrat \Work
and Pensions Spokesperson Baroness Bakewell of Hardington
Mandeville said:
The Government is using its recent losses in court as an excuse to
severely restrict disability benefits. Rather than listening to the

ruling they are using it to make matters worse for disabled people
—that is utterly outrageous.

What makes things even worse is that they have sneaked this
announcement out under the cover of by-elections. These
decisions impact the lives of vulnerable people, Liberal Democrats
will not allow the Conservatives to get away with treating people
with disabilities with such total contempt.?’

A Liberal Democrat Early Day Motion*® (which has Labour and SNP
support) “praying against” the regulations has been tabled in the
Commons.**

% “Hammond can't hide from disability cuts in the Budget,” Labour Party press
release, 26 February 2017

37 See also Lib Dem Lords aim to kill new Tory restrictions on disability benefits, Liberal
Democrat voice, 24 February 2017

3% EDM 985 2016-17

39 A "prayer” is a particular type of EDM that is used, by convention, when MPs wish
to object formally to a statutory instrument. If a motion 'praying' that an instrument
'be annulled' is tabled within 40 days of it being laid before Parliament, a debate
may be arranged in a Delegated Legislation Committee or, more rarely, in the
Chamber. See What are Early day motions? on the Parliament website.



http://press.labour.org.uk/post/157734008584/hammond-cant-hide-from-disability-cuts-in-the
http://www.libdemvoice.org/lib-dem-lords-aim-to-kill-new-tory-restrictions-on-disability-benefits-53391.html
http://www.parliament.uk/edm/2016-17/985
http://www.parliament.uk/about/how/business/edms/

21 Commons Library Briefing, 6 March 2017

5. PIP Daily living activity 3

Daily living activity 3 covers “Managing therapy or monitoring a health
condition” and is one of 10 activities in the PIP assessment which, taken
together, are intended to assess the extent of an individual’s daily living
needs. The current wording of the “descriptors” for Daily living activity
3, and their associated scores,*® is given below.

3. Managing therapy or monitoring a health condition

Descriptor Points

a. Either — 0

(i) Does not receive medication or therapy or need to monitor a health condition;
or

(i) can manage medication or therapy or monitor a health condition unaided.
b.  Needs either — 1
(i) to use an aid or appliance to be able to manage medication; or

(i) supervision, prompting or assistance to be able to manage medication or
monitor a health condition.

c.  Needs supervision, prompting or assistance to be able to manage therapy that 2
takes no more than 3.5 hours a week.

d.  Needs supervision, prompting or assistance to be able to manage therapy that 4
takes more than 3.5 but no more than 7 hours a week.

e.  Needs supervision, prompting or assistance to be able to manage therapy that 6
takes more than 7 but no more than 14 hours a week.

f. Needs supervision, prompting or assistance to be able to manage therapy that 8
takes more than 14 hours a week.

The regulations further define some of the terms used in the
descriptors:

. “assistance” means physical intervention by another person and
does not include speech;

. “manage medication or therapy” means take medication or
undertake therapy, where a failure to do so is likely to result in a
deterioration in C's [i.e. the claimant’s] health;

. “medication” means medication to be taken at home which is
prescribed or recommended by a registered —

(a) doctor;

(b) nurse; or

40 As set out in Schedule 1 of The Sodial Security (Personal Independence Payment)
Regulations 2013, SI 2013/377 as amended
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(c) pharmacist;
. “monitor health” means —

(a) detect significant changes in C's health condition which are
likely to lead to a deterioration in C's health; and

(b) take action advised by a —
(i) registered doctor;
(ii) registered nurse; or

(iii) health professional who is regulated by the Health
Professions Council,

without which C's health is likely to deteriorate;

. “prompting” means reminding, encouraging or explaining by
another person;

o “supervision” means the continuous presence of another person
for the purpose of ensuring C's safety;

o “therapy” means therapy to be undertaken at home which is
prescribed or recommended by a—

(a) registered —
(i) doctor;
(i) nurse; or
(i) pharmacist; or
(b) health professional regulated by the Health Professions
Council;
. “unaided” means without —
(a) the use of an aid or appliance; or

(b) supervision, prompting or assistance.

5.1 Upper Tribunal judgment

The Upper Tribunal judgment in Secretary of State for Work and
Pensions v LB (PIP)[2016] UKUT 530 (AAC)“" was delivered on 28
November 2016. In his decision, Judge Mesher commented that the
appeal raised “difficulty questions” about the proper interpretation if
the descriptors under two of the Daily living activities in the context of
the conditions affecting the claimant, adding-

It illustrates once again the gaps left in the drafting of that
Schedule, requiring a large expenditure of effort to render its
provisions coherent and thus making it ineffective as a simple day-
to-day test of disability needs to be applied by non-lawyers.*

Judge Mesher highlighted what he saw as an anomaly with Daily living
activity 3, in that a claimant needing, for example, regular prompting
and assistance throughout the day and night to manage medication
could only score 1 point (under descriptor 3(b)(ii)), whereas a claimant
needing no medication but some brief assistance with setting up

41 Also numbered CPIP/721/2016
42 |bid. para 1
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equipment to use for their own therapy, or prompting to start such
therapy, would score at least 2 points under descriptor 3(c).*

After exploring various alternative ways of interpreting the descriptors
to address the anomaly, Judge Mesher concludes:

33. The upshot is that no potential interpretation is without its
problems. The least worse has to be chosen. | doing so | am
acutely aware that other cases will throw up circumstances and
difficulties that | have not thought of and which may not be
catered for in a ruling made in the context of the circumstances of
the present case. But that is so whatever interpretation | adopt.
On balance | have concluded that what | have labelled alternative
interpretation A (paragraphs 25 — 30 above) does the least
damage to the intended structure of the descriptors under activity
3. It maintains some practical operation for the whole of
descriptor 3(b)(ii) and substantially reduces the anomaly of
claimants with more needs qualifying for fewer points than
claimants with fewer needs.

34. The essence of alternative interpretation A, in line with what is
said in paragraph 25 above, is that descriptor 3(b)(ii) does not
apply if supervision, prompting or assistance is needed for both
managing medication and monitoring a health condition and only
applies if it is needed for one only of those alternatives. It also
does not apply if the supervision etc is needed for elements of
what would ordinarily be regarded as therapy that go beyond
either managing medication or monitoring a health condition
within the meaning of descriptor 3(b)(ii). In both those
circumstances in which descriptor 3(b)(ii) does not apply, the case
would potentially fall within the therapy provisions in descriptors
3(c) — (f), depending on how far the supervision etc relates to
something that can properly be called undertaking therapy and
with the scale of points depending on the time for which the
supervision etc is needed. All elements of therapy in its ordinary
meaning could then be considered, including any taking of
medication or monitoring of a health condition. If the need for
supervision etc is limited to one or other of those alternatives in
descriptor 3(b)(ii), then in order to allow the descriptor to have
any practical application the application of descriptors 3(c) — (f)
would be excluded.

The DWP’s Explanatory Memorandum accompanying the amending
regulations summarises the effect of the decision as follows:

...the Upper Tribunal held that supervision, prompting or
assistance to manage medication or monitor a health condition
(which scores 1 point) may amount to supervision, prompting or
assistance to manage therapy (which scores 2 to 8 points,
depending on the number of hours support required), and in
particular will do so where a claimant needs supervision,
prompting or assistance both to manage medication and to
monitor a health condition.**

5.2 The Government'’s response

The Department for Work and Pensions contends that the Upper
Tribunal’s decision in Secretary of State for Work and Pensions v LB is

43 |bid. para 24
44 DWP, Explanatory Memorandum to The Social Security (Personal Independence
Payment) (Amendment) Regulations 2017, para 7.5



http://www.legislation.gov.uk/uksi/2017/194/memorandum/contents
http://www.legislation.gov.uk/uksi/2017/194/memorandum/contents

24 Changes to the Personal Independence Payment eligibility criteria

“contrary to the intention of the Department when developing and
consulting on the PIP assessment.” > It adds:

...the descriptors are a proxy for overall need and the policy was
based on the judgement that someone who is receiving support in
order to manage medication, monitor a health condition, or both
combined, is likely to have a lower level of need across all daily
living activities than someone who needs support with therapy.
For that reason it was intended that support with managing
medication or monitoring a health condition (or both) should only
be relevant to descriptor b and should only ever score a maximum
of 1 point. The difference between being awarded 1 point, or
being awarded 2 or more points, may in some cases (depending
on how any points the claimant has scored on other daily living
activities) determine whether an individual claimant is entitled to
the PIP daily living component at the enhanced rate, or at the
standard rate, or is not entitled to it at all.*®

The DWP’s Explanatory Memorandum accompanying the amending
regulations explains:

Regulations 2(2) and (3) clarify the drafting of Schedule 1 to the
PIP Regulations to reverse these aspects of the ruling and more
clearly reinstate the Government’s originally intended meaning.
They do so by separating out the definitions of “manage
medication” and “monitor therapy” and making it clear that
“monitor therapy” does not include receiving or administering
medication (by any means), or any action which (in the case of the
particular claimant being assessed) falls within the definition of
“manage medication” or “monitor a health condition”. They also
make it clear that the 1 point score applies even if two or more
elements of the descriptor are met.*

Responding to an Urgent Question on 28 February (see section 7
below), the Secretary of State for Work and Pensions, Damian Green,
said that as well as introducing regulations to reverse the effect of the
Upper Tribunal Judgment in LB, the Government would be appealing
the judgment itself.*®

5.3 Impact

The DWP's Equality Analysis gives the Department’s estimates of the
numbers likely to be affected by reversing the Upper Tribunal’s
judgment relating to Daily living activity 3:
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Estimated change in awards from reversing the Upper Tribunal
judgment on Daily living activity 3

Changein Changein Estimated Estimated Estimated

PIP daily weekly % affected no. of no. of

living amount (out of PIP current 2020/23

component caseload) caseload caseload
(nearest (nearest
500) 500)

Enhancedto -£27.20 <1% 500 1,000

Standard

Enhanced to -£82.30 <1% <500 500

Nil

Standardto  -£55.10 <1% 500 1,500

Nil

No change £0 100% 1,166,000 2,504,000

Source: DWP, Equality Analysis PIP assessment criteria: Upper Tribunal
judgments on daily living activity 3 and mobility activity 1, February
2017, Table 3

The Equality Analysis states that while it is not possible to provide
precise data on the disabilities and health conditions of those who
would be affected by the judgment (and its reversal), it expects that it
would predominantly affect claimants with health conditions such as
diabetes, epilepsy and dizziness.** Claimants with other conditions
could however be affected — Table 1 on page 12 of the Equality Analysis
gives a more detailed list.

5.4 Responses

In a blog on 27 February, Liz Sayce, CEO of Disability Rights UK,
commented:

If someone has a health condition - like diabetes or epilepsy (both
potentially serious, even life-threatening) - or if they have
challenges in monitoring their condition and managing
medication, for instance because of dementia - then the most
likely thing to happen if arrangements go wrong is that the
person ends up in A and E. Government is rightly very focused on
enabling people to live at home and manage their own conditions
wherever possible, and to reduce unnecessary hospital admissions.

In light of this, she states that a key question for the Government to
answer is:

What analysis has been done of the impact on people’s health,
and demand for health services, of restricting PIP in relation to
people who need supervision, prompting or assistance to take
medication and monitor a health condition?>

4 |bid. para 34
0 Why restrictions on Personal Independence Payment should not go ahead, Disability
Rights UK blog, 27 February 2017
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Epilepsy Action is “deeply concerned” with the proposed changes
which, it believes, will penalise people with epilepsy, who may rely on
support or supervision to take medication and monitor their health. It
argues that the Government must urgently reconsider making their
planned changes to PIP.>" A news story in its online magazine Epilepsy
Today quotes a statement issued by the charity:

Epilepsy Action’s statement said that the charity has “long felt
that the current assessment process is failing people with
epilepsy”. The charity believes many people with epilepsy, who
need this extra support, have already missed out on this benefit
because of its strict assessment process. This is before the
government changed the law to make the assessment measures
even stricter.

Epilepsy Action criticised the PIP assessment, calling it “ineffective
and inadequate”, and saying that it “does not accurately assess or
reflect what it is like to live with the condition.”

Epilepsy Action stressed that the DWP has failed to recognise
people with epilepsy may require emergency medicine to be
administered, which they cannot do themselves.

The charity added that the government has failed to consider that
without emergency medicine, a prolonged seizure could turn into
status epilepticus. This could result in damage to the brain, cause
other health problems or even be life-threatening.

The statement concluded: “We do not believe enough progress
has been made in improving benefits assessment processes for
people with fluctuating or hidden conditions, like epilepsy. Further
review and assessment is desperately needed to make sure
claimants can be confident that the outcome is fair and accurate.

“The government decision to make these changes, making
eligibility rules tighter, is likely to cause even more worry, stress
and uncertainty for people with epilepsy. Epilepsy Action believes
the government must immediately halt the proposed changes,
which further discriminate against people with epilepsy, and
uphold the ruling made by the Upper Tribunal."” 2
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6. PIP Mobility activity 1

While eligibility for the Daily living component is determined by looking
at 10 activities, only two activities determine whether a person is eligible
for the Mobility component — “Planning and following journeys” and
“Moving around.”

The “Moving around” activity considers a claimant’s physical ability to
move around without severe discomfort, such as breathlessness, pain or
fatigue. This includes the ability to stand and then move up to 20
metres, up to 50 metres, up to 200 metres and over 200 metres.
Further details of the “Moving around” activity and related
controversies can be found in section 2.3 of Commons Library briefing
SN00473, Motability scheme.

The descriptors and associated points scores for the “Planning and
following journeys” activity are listed below. The DWP’s Equality
Analysis explains that “This activity was designed to assess the barriers
to mobility that individuals may face, which are associated with mental,
cognitive, intellectual or sensory ability, as opposed to physical ability —
looking at whether people can plan and follow the route of a familiar or
unfamiliar journey.” >3

1. Planning and following journeys

Descriptor

a.  Can plan and follow the route of a journey unaided.

b.  Needs prompting to be able to undertake any journey to avoid overwhelming
psychological distress to the claimant.

c.  Cannot plan the route of a journey.

d.  Cannot follow the route of an unfamiliar journey without another person,
assistance dog or orientation aid.

e.  Cannot undertake any journey because it would cause overwhelming
psychological distress to the claimant.

f. Cannot follow the route of a familiar journey without another person, an
assistance dog or an orientation aid.

The regulations further define some of the terms:

o “assistance dog” means a dog trained to guide or assist a person
with a sensory impairment;

. “orientation aid” means a specialist aid designed to assist disabled
people to follow a route safely;

53 DWP, Equality Analysis PIP assessment criteria: Upper Tribunal judgments on daily
living activity 3 and mobility activity 1, February 2017, para 44
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o “prompting” means reminding, encouraging or explaining by
another person;

. "“psychological distress” means distress related to an enduring
mental health condition or an intellectual or cognitive impairment;

. “unaided” means without —
(a) the use of an aid or appliance; or

(b) supervision, prompting or assistance.

6.1 Upper Tribunal judgment

The Upper Tribunal’s decision — delivered on 28 November 2016 — was
by a panel of three judges and concerned three linked cases.**

The judgment is complicated and addresses a number of interrelated
questions, but the key issue was whether someone who had to be
accompanied on journeys, in order to avoid suffering overwhelming
psychological distress, could satisfy higher scoring mobility descriptors
1(d) or 1(f) (resulting in a score of 10 or 12 points); or whether, as the
Government contends, psychological distress should be relevant only to
descriptors 1(b) or 1(e) (scoring 4 of 10 points) which expressly refer to
“overwhelming psychological distress.” (In an earlier case — AL v SSWP
(PIP) [2015] UKUT 694 (AAC) — DWP had in fact conceded that
overwhelming psychological distress could be relevant to descriptors
1(d) and 1(f), but had subsequently sought to resile from that
concession.)

Surveying previous case law, the three-judge panel noted that there had
been a “difference of opinion within the Upper Tribunal as to the effect
of some of the descriptors for mobility activity 1.”>> Looking at
relationship between the descriptors, at the way the regulations were
structured and statements made in the Government'’s final response to
the consultation on the PIP assessment, the panel rejected the
Government’s submission that overwhelming psychological distress
could only be relevant to descriptors 1(b) and 1(e). It concluded that the
Secretary of State had been right in AL v SSWP to concede that
overwhelming psychological distress could have the effect that a person
is unable to follow the route of a journey because they may be unable
to navigate or make progress, and that there was a potential overlap
between the descriptors.>®

The Upper Tribunal also made it clear that in order to score under
descriptors 1(d) or 1(f) the psychological distress experienced by the
claimant would have to be “overwhelming” and that the threshold is a
very high one:

In cases where claimants suffer from severe anxiety, descriptors 1d

and 1f must be applied in the light of descriptors 1b and 1e with

due regard being had to the use of the term "“overwhelming

psychological distress”. Only if a claimant is suffering from
overwhelming psychological distress will anxiety be a cause of the

> CPIP/1347/2015, UK/508/2015 and CPIP/636/2016
% para 8
% See in particular paras 44-47 of the judgment
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claimant being unable to follow the route of a journey. Although
regulation 4(2A) applies so that the question is whether, if
unaccompanied, the claimant can follow a route safely, to an
acceptable standard, repeatedly and within a reasonable time
period, the fact that a claimant suffers psychological distress that
is less than overwhelming does not mean that the claimant is not
following the route safely and to an acceptable standard. The
threshold is a very high one. Thus, the facts that the claimant was
“anxious” and “worried” in DA and was “emotional” in HL were
not sufficient for those claimants to satisfy the terms of
descriptors 1d or 1f because they could in fact complete journeys
unaccompanied without being overwhelmed. In RC, further
findings were required.>’

Other matters

In the section of the judgment on “The issues and how we resolved
them”, the Upper Tribunal noted:

25. On the matter of interpretation Mr. Royston [counsel for two
of the claimants] relied, we think it is fair to say quite heavily,
upon a document headed “the Government's response to the
consultation on the Personal Independence Payment Assessment
Criteria and Regulations” of 13 December 2012 (the
“consultation response”). He suggested that the document was
an important part of the enacting history of the 2013 Regulations,
because it deals explicitly with a range of questions and concerns
about the legislative text.

The judgment itself includes a quite lengthy quote from the
Government’s response to the consultation on the Personal
Independence Payment assessment criteria and regulations of December
2012.%8 On the significance of the Government’s consultation response
as an aid to interpreting the legislation, the panel stated:

34. This consultation response can, in our judgment, properly be
used as an aid to the construction of the 2013 Regulations
because it represents the considered view of the Secretary of State
after he had taken into account the representations made by
consultees and immediately before he, as legislator, made those
Regulations. In those circumstances, we consider it would be
unrealistic not to place some weight on it. Nonetheless, the only
sensible starting point for us can be the actual wording used in
the relevant descriptors, because it was that language that was
before Parliament when it allowed the Regulations to take effect.

6.2 The Government’s response

The DWP’s Equality Analysis summarises the Upper Tribunal’s decision
and its implications as follows:

...the UT decided that a claimant who has to be accompanied on
journeys, in order to avoid suffering overwhelming psychological
distress, can satisfy higher scoring mobility descriptors d or f
(resulting in a score of 10 or 12 points), whereas the
Department’s intention when developing and consulting on the
assessment was that psychological distress should be relevant only
to descriptors b or e (scoring 4 of 10 points) which expressly refer
to overwhelming psychological distress (whereas descriptors d and

> para 48
%8 See para 33, pp12-13
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f were focused on cognitive or sensory impairments affecting a
claimant’s navigational ability). By analogy, the UT judgment may
leave open the possibility that psychological distress is also a basis
on which to award 8 points under descriptor ¢, which again was
not the Department’s intention. The difference between being
awarded 4 points and 8 or 10 points, or between being awarded
10 points and 12 points, may in many cases (depending on how
many points the claimant has scored for mobility activity 2)
determine whether an individual claimant is entitled to the PIP
mobility component at the enhanced rate, or at the standard rate,
or is not entitled to it at all.>®

The Government contends that the Upper Tribunal’s decision is
inconsistent with the Department’s intentions as indicated from the
start of the consultation on the draft PIP assessment. The Equality
Analysis states (original emphasis):

49. Throughout each draft and final version of the assessment
criteria, the Department was clear that mobility activity 1 was
designed to assess the impact of mental, intellectual, cognitive
and sensory impairments on the ability to plan and follow a
journey. When talking about this activity (which was known as
activity 10) the consultation on the initial assessment criteria
stated:

“For those descriptors which refer to overwhelming
psychological distress, there must be evidence of an
enauring mental health condition....”

50. This illustrates that overwhelming psychological distress was
intended to be considered only within those descriptors which
expressly referred to it. PIP is not intended to compensate
claimants for specific costs, such as the costs involved with having
support to go on a journey. Instead the assessment considers
activities that are likely to be associated with varying levels of
need and attempts to quantify this. Psychological distress
fluctuates and may be amenable to treatment. Conditions such as
visual impairment, learning disability and developmental disorders,
where the impairment is severe and enduring, are much less likely
to fluctuate as significantly. In addition, the needs associated with
psychological distress are likely to relate to reassurance and
prompting whilst conditions such as a severe learning disability
can lead to the need for supervision, physical intervention and
support above and beyond simply reassurance or prompting and
are therefore likely to be higher. This is what the assessment seeks
to differentiate between and making a distinction in this area has
been a core part of the assessment since planning and following a
journey was first proposed by the assessment development group
[6th meeting of the development group on 10.1.2014].

51. In the case of mobility activity 1, the assessment targets
support on those claimants who, with respect to getting around
as a core component of participating in day to day life, have the
greatest need, by considering their ability to undertake a journey.
It recognises that for many of those suffering from overwhelming
psychological distress the effects are more likely to fluctuate, the
type of need lower and therefore the overall level of need is likely
to be similarly lower. Overwhelming psychological distress is still
therefore recognised within the assessment but afforded a lower
score. The point’s scores and thresholds were consulted on and,

59 DWP, Equality Analysis PIP assessment criteria: Upper Tribunal judgments on daily
living activity 3 and mobility activity 1, February 2017, para 48
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as above, the assessment was tested and found to be both a
reliable and valid indicator.

The regulations seek to overturn the effect of the Upper Tribunal’s
decision by stipulating that a claimant can only score points for Mobility
descriptors 1(c), 1(d) and 1(f) “for reasons other than psychological
distress. " ®°

As with the judgment in LB (see section 5.2 above), in addition to
seeking to reverse the effect of the Upper Tribunal judgment in relation
to Mobility activity 1 the Government has said that it will be appealing
the decision itself.®'

6.3 Impact

The Department expects that reversing the Upper Tribunal judgment will
predominantly affect people with whose conditions make it too stressful
for them to plan and follow a journey, who cannot go out unless they
are accompanied. The Equality Analysis states that these are “mainly
psychiatric disorders such as schizophrenia, anxiety conditions, social
phobias and early dementia, and make up just under 25% of claims”,
but it gives a more detailed list of the conditions most likely to be
affected. These include:®

. Mood disorders - Other / type not known

o Psychotic disorders - Other / type not know
. Schizophrenia

. Schizoaffective disorder

o Phobia - Social

. Panic disorder

o Learning disability - Other / type not know

. Generalized anxiety disorder - mixed

o Agoraphobia

. Alcohol misuse

. Anxiety and depressive disorders - mixed

o Anxiety disorders - Other / type not know

. Autism

. Bipolar affective disorder (Hypomania / Mania)
. Cognitive disorder due to stroke

. Cognitive disorders - Other / type not known

° Dementia

80 Regulation 2(4) The Social Security (Personal Independence Payment) Requlations
2013, S12013/377
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o Depressive disorder

o Drug misuse

o Stress reaction disorders - Other / type not known
. Post-traumatic stress disorder (PTSD)

. Phobia — Specific

. Personality disorder

. Obsessive compulsive disorder (OCD)

The Equality Analysis also includes estimates of the impact of the
change on award rates — showing how many people would move award
as a result of the changes, and by how much.

Estimated change in awards from reversing the Upper Tribunal
judgment on mobility activity 1

Changein Changein Estimated Estimated Estimated

mobility weekly % affected No. of No. of
amount (out of PIP current 2020/23
caseload) caseload caseload
(nearest (nearest
500) 500)
Enhanced to -£35.65 2% 21,000 44,000
Standard
Enhanced to -£57.45 6% 71,500 146,500
Nil
Standardto  -£21.80 6% 71,500 146,000
Nil
No change £0 86% 1,003,500 2,171,000

Source: DWP, Equality Analysis PIP assessment criteria: Upper Tribunal
judgments on daily living activity 3 and mobility activity 1, February
2017, Table 8

6.4 Responses

The Government’s announcement that it intends to reverse the effect of
the Upper Tribunal’s judgment in relation to PIP Mobility activity 1 has
resulted in some forceful responses from disability organisations.

Mark Atkinson, chief executive of disability charity Scope, said that it
was “unhelpful to make crude distinctions between those with physical
impairments and mental health issues, because the kind of impairment
someone has is not a good indicator of the costs they will face.”®

63 Scope responds to proposed changes to the Personal Independence Payment (PIP),
26 February 2017
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Ayaz Maniji, Policy and Campaigns Officer at Mind, said that the
Government'’s plan “flies in the face of its commitment to tackle the
‘burning injustice’ of mental health”, adding-

We know that people who struggle to leave the house because of
anxiety, panic attacks and other mental health problems face
extra costs in their everyday lives. People need access to these
benefits, to get by, to do the things that help them stay well, to
see friends and family, and to live independent lives.5

In a separate statement Mind'’s Chief Executive, Paul Farmer said:

“People who find it difficult to leave the house because of
anxiety, panic attacks, and other mental health problems are as
restricted in their independence as many people with physical
mobility problems, and face just as many higher costs in their daily
lives as other disabled people do. The Government’s changes to
Personal Independence Payment (PIP) would affect over 160,000
people with mental health problems - both in and out of work -
who have extra costs related to their disability.

“These proposed changes could prevent people accessing the
financial support they need to get to health or job appointments,
get out to pay for fuel and heating, take their children to school
or see friends and family — things essential to their daily lives and
recovery, things essential to preventing isolation. The Government
says that it is committed to treating mental health as seriously as
physical health, but these proposals call this commitment into
guestion. These misguided proposals must be reversed.5®

In the response from Rethink Mental lliness to the Government’s
announcement, its Director of External Affairs, Brian Dow, said:

“The Government has spoken forcefully about the importance of
parity esteem between physical and mental health, yet when
presented with the chance to make this a reality, and make real
improvements to the lives of people affected by mental illness, it
has passed on the opportunity. People affected are bound to feel
that this promise, in this instance, was an empty one.

"A tribunal had said that personal independence payments (PIP)
claimants with psychological problems who cannot travel without
help must be treated like those who are blind. Instead of listening
to this ruling the Government’s amendment seeks to undermine
it. The decision to bypass the Social Security Advisory Committee
also sets a dangerous precedent. " ¢

The National Autistic Society is “deeply concerned” by the proposed
changes to PIP. It states that “Many autistic people already feel that the
PIP assessment doesn’t recognise their difficulties and struggle to access
this essential benefit” and believes the changes could make this even
harder. It comments:

Many autistic people can find it difficult to make new and

unfamiliar journeys because it makes them very anxious. They
might worry about the route, or unexpected changes. PIP Mobility

64 Government plan to restrict Personal Independence Payment, Mind blog, 27
February 2017

6> Mind responds to proposed changes to Personal Independence Payments, 27
February 2017

66 Rethink Mental lliness, Our response to the Government's announcement about
Personal Independence Payment (PIP), 27 February 2017
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provides people with some extra money to help them with
alternative transport, or a support worker for the journey.

The impact of this proposal could be very significant and lead to
autistic people not being able to get out and about. As a result
they could become socially isolated, unable to visit family or get to
work. %’

The National Autistic Society is concerned that the proposed change
would put autistic people at a significant financial disadvantage and
could put their independence at risk. Its Head of Policy and Public
Affairs, Sarah Lambert, said:

“This is a backwards step which will not help people with hidden
disabilities to get the support they need to live fulfilling and
independent lives. The Government must think again.

“PIP is a lifeline for many autistic adults, including those who
struggle with the unpredictability, noises, lights, smells and
crowds on public transport. This can be overwhelming for autistic
people, who find it difficult to deal with changes and may have
extreme sensory sensitivities. PIP is meant to be there to help
mitigate this impact by meeting some of the extra costs being
disabled might involve — like using a taxi.

"The Government should halt this proposal, which would put
autistic people at a significant financial disadvantage, by making
them try to meet this cost themselves or face giving up their
independence.”

“The Government said in its statement announcing this change
that non-physical conditions should be given the same recognition
as physical ones. Yet this proposal acts in complete contradiction
to that principle. We believe the government should take this
chance to step back from this retrograde step.” 58

In her blog on 27 February, Liz Sayce, CEO of Disability Rights UK,
said that, in the light of the Prime Minister’s recent speech on mental
health, the proposals raised a number of “key questions” (original

emphasis):
Planning and following a journey

“For too long mental iliness has been something of a hidden
injustice in our country, shrouded in a completely unacceptable
stigma and dangerously disregarded as a secondary issue to
physical health. Yet left unaddressed it destroys lives, it separates
people from each other and deepens the divisions within our
society” (Theresa May, speech, 9 January 2017)

Yet Government now proposes that people who would
experience ‘overwhelming psychological distress’ without
someone to accompany them on a journey (for instance someone
with severe agoraphobia or fears linked to schizophrenia) would
not be eligible for enhanced PIP; whereas someone who needed
someone to accompany them because of a visual impairment
could qualify.

67 "Government must halt proposed changes to PIP,” National Autistic Society press
release, 27 February 2017

& |bid.

6 Why restrictions on Personal Independence Payment should not go ahead, Disability
Rights UK blog, 27 February 2017
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This raises key question no 1: How does this fit with the
Government’s commitment to ‘parity of esteem’ between physical
and mental health issues?

In 2011, Government justified changing PIP criteria so you had to
demonstrate you could not walk 20 metres — rather than 50 — by
saying that this would enable better coverage for people across
the spectrum of impairments (including mental health issues and
learning disabilities as well as physical impairments). It would,
Government proposed, ensure that those whose ability to get
around is severely impacted by either physical or non-physical
ability could receive the Mobility component at the enhanced rate.

This leads to key question no 2: How can Government now justify
restricting PIP for those disabled people with severe mental health
problems who cannot go out unless accompanied?

It is not what impairment you have that matters, but the impact
of that impairment. And we are not here talking about a little
anxiety — but about ‘overwhelming’ psychological distress, for
instance people who literally cannot leave the house because of
severe agoraphobia or schizophrenia. Of course, someone might
respond that supporting people with mental health problems to
go out is the responsibility of the NHS — but in the real world the
NHS only offers treatment, not day to day support; and where
would this support rank against the myriad of priorities currently
impacting on the NHS?

Key guestion no 3 is: What will be the impact on social isolation?

We know that adults living with impairments are more likely to
say they have seen only one or two people, or nobody, they are
close to in the last week (Office for National Statistics 2015 [1]).
Isolation is worse for your health than obesity, lack of exercise or
excessive drinking [2] — so anyone concerned about public health
should be deeply concerned about disabled people’s low levels of
social contact. Having the support you need to go out makes
good policy sense.

[1] http://www.ons.gov.uk/ons/rel/los/life-opportunities-
survey/wave-three--final-report--october-2012-to-september-
2014/index.htm

[2] Holt-Lunstad, J Smith, TB and Layton, JB (2010) Social
relationships and mortality risk: a meta-analytic review. Plos
Medicine 7(7): e1000316. doi:10.1371/journal.pmed.1000316
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7. Urgent Question, 28 February

In response to an Urgent Question tabled by the Labour Member
Stephen Timms, the Secretary of State for Work and Pensions, Damian
Green, made a statement to the House of Commons on 28 February.”®
Mr Green said:

| want to be clear about what this is not. It is not a policy change,
and nor is it intended to make new savings. | reiterate my
commitment that there will be no further welfare savings beyond
those already legislated for. This will not result in any claimant
seeing a reduction in the amount of PIP previously awarded by the
Department for Work and Pensions.

Mental health conditions and physical disabilities that lead to
higher costs will continue to be supported, as has always been the
case. The Government are committed to ensuring that our welfare
system provides a strong safety net for those who need it. That is
why we spend about £50 billion to support people with
disabilities and health conditions, and we are investing more in
mental health than ever before, spending a record £11.4 billion a
year.

Personal independence payments are part of that support, and
they provide support towards the additional costs that disabled
people face. At the core of PIP’'s design is the principle that
support should be made available according to need, rather than
a certain condition, whether physical or non-physical. PIP is also
designed to focus more support on those who are likely to have
higher costs associated with their disability. PIP works better than
disability living allowance for those with mental health conditions.
For example, there are more people with mental health conditions
receiving the higher rates of PIP than there were under the old
DLA system.

This is about restoring the original intention of the benefit, which
has been expanded by the legal judgments. It is entirely
appropriate for the Government to act to restore clarity to the
law, as Governments have done before and will no doubt
continue to do in the future.”

For Labour, the Shadow Work and Pensions Secretary Debbie Abrahams
said:

The regulations will come into force in just over two weeks' time,
but they were issued without any consultation with the Social
Security Advisory Committee. The Government have said that this
is because of the urgency of the issue.

The Government are in effect overturning two tribunal rulings
that allow chronic “psychological distress” to be included in the
PIP assessment. However, if the Secretary of State was so unhappy
with the tribunal rulings, why did he not use his powers under
sections 25 and 26 of the Social Security Act 1998 and regulations
21 and 22 of the Social Security and Child Support (Decisions and
Appeals) Regulations 1999 to challenge those rulings in the
courts?

The Secretary of State’s actions not only undermine the judicial
process, but reduce eligibility to PIP support for over 164,000

70 HC Deb 28 February 2017 cc170-181
71 Ibid. c170
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people with debilitating mental health conditions, including those
not able to go outside their own homes. What discussions has the
Secretary of State had with disabled people’s organisations ahead
of bringing forward these regulations? What is his assessment of
the effects on the health and wellbeing of the people affected by
the cuts? Given that disabled people are twice as likely to live in
poverty as non-disabled people as a result of the extra costs they
face, how many disabled people will be driven into debt or face
poverty as a result of these cuts? What is the cumulative effect of
these cuts along with the employment and support allowance
work-related activity group cuts that are due to come into effect
in April, which will affect 500,000 disabled people? Finally, why
are the Government contradicting their earlier argument in the
2015 upper tribunal case of HL v. the Secretary of State for Work
and Pensions in which they argued that “psychological distress”
should be included in PIP assessments?

We have been arguing for parity of esteem for mental health with
physical health for some time now. Indeed, the Prime Minister
famously said that people with mental health conditions need
more support. Why will the Government not honour that?72

In response, Mr Green confirmed that the Government was also
appealing both the Upper Tribunal judgments:

...we are appealing the judgments, but because of the lack of
clarity that would be caused by leaving the current regulations in
limbo following the upper tribunal’s decisions, it is better to move
quickly. 73

Mr Green added:

The hon. Lady talked about the effect on disabled people. |
absolutely agree with her that that is the central core of what we
are trying to do. | point out to her that over two thirds of PIP
recipients with a mental health condition get the enhanced rate
daily living component, compared with just 22% who used to
receive the highest rate of DLA care. That is why PIP is a better
benefit than DLA. That happened previously under the existing
regulations, and | am now restoring that situation.

The hon. Lady’s questions were predicated on this being a cut. It
is simply not a cut; it is not entirely honest of her to say that it is a
cut. If she looks at the facts of the case, she will recognise that
people claiming PIP—specifically those with mental health
conditions—have been and are better off with PIP. We are making
the benefit clear. We are making the change so that the benefit is
paid as it has been since it was first introduced, which is better for
people, particularly those with mental health conditions.”*

Responding to David Winnick, the Secretary of State reiterated that the
decision was “not a cut”:

| am happy to assure them and the hon. Gentleman that what |
am talking about today is not a cut. We are not going to have any
new welfare cuts in this Parliament, apart from those that have
already been legislated for. The decision we have taken is not—
not—a cut.”

72
73
74
75

lbid. cc171-2
Ibid. c172
Ibid. c172
Ibid. c174
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The amending regulations may not restrict eligibility further compared
with the situation before the Upper Tribunal judgments. However, as
the regulations do not provide for any “transitional protection”,
claimants who have become entitled to PIP or any component of it as a
result of the Upper Tribunal’s decisions will be affected by the new rules
when the regulations come into force.
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8. Media coverage

"Disabilities minister quietly ‘blocks PIP benefit payments to
160,000 people’”, Independent, 25 February 2017

'Life costs more if you're disabled — on average £550 a month," says
policy and research director Anna Bird

"Liberal Democrats to try to kill Government's bill to restrict
disability benefits”, Independent, 25 February 2017

Baroness Cathy Bakewell says Conservatives are treating disabled people
‘with total contempt’

“Disability benefit changes criticised”, BBC News, 25 February
2017

Opposition parties have criticised moves to cut £3.7bn from the benefits
bill by reducing the number of people eligible for disability benefit

"No 10 policy head George Freeman says disability payments
should go to the 'really disabled'- not those who suffer from
anxiety,” Telegraph, 26 February 2017

"Welfare funds must serve 'really disabled' people, says MP,”
Guardian, 26 February 2017

Tory policy head George Freeman argues for ‘tweaks’ to stop benefits
ruling entailing £3.6bn bill and PIP eligibility for ‘anxiety’

"Disability benefits: PIPs should be for 'really disabled'”, BBC
News, 26 February 2017

Disability benefits should go to "really disabled people" not those
"taking pills at home, who suffer from anxiety", a key Theresa May aide
says.

"Theresa May adviser 'regrets' saying benefits should 'only go to
really disabled people' and not people with anxiety,”
Independent, 27 February 2017

Conservative MP George Freeman said he had not meant to cause
offence

“Disability benefits: Number 10 defends changes to PIPs,” BBC
News, 27 February 2017

Downing Street has defended plans to change access to disability
benefits, saying that "nobody is losing out".

"Heidi Allen becomes first Tory MP to join revolt over cuts to
disability benefits,” Telegraph, 27 February 2017

“Jeremy Corbyn urges rethink over 'nasty' disability benefit
review,” BBC News, 1 March 2017

Jeremy Corbyn has urged Theresa May to rethink a "shameful" review
of who is eligible for disability benefits.
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"Theresa May admits Government’s social security experts were
not consulted about disability benefits cuts,” Independent, 1
March 2017

But The Independent can reveal the Social Security Advisory Committee
will consider the new Personal Independence Payments regulations next
week

“Billions of pounds of PIP cuts ‘will put lives at risk’,” Disability
News Service, 2 March 2017
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