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PRELIMINARY STAfEMENT

This appeal and those in companion cases present, a

decision by one New Jersey municipal board to defeat over a

century of collaborative work and investment by New York

and New Jersey citizens, legislators, and courtsr ds well

as by the federal government, to preserve the pristj.ne

viewshed of the historic Hudson River Palisades norLh of

the George Washington Bridge. The court below uphdld the

grant of a variance by the Borough of Englewood cliffs

Board of Adjustment (the "Board" ) that more than quadrupled

the otherwise applicable height restriction. rhis would

allow the first corporate tower -- a new headquarters for

LG Electronics USA/ Inc. ("LG" ) -- to pierce the treeline

of the Palisades escarpment there, despite the lack of any

indication in the record that the Board gave due

ionsideration to the magnitude and interstate nature of the

historic and aesthetic val-ues and resources at stake.

Amici submit that once the potential for adverse

impacts to the Pal-isades resource was identified in the

recordr ds it was in this case, it was arbitrary and

capricious for the Board, and an abuse of, discretiOn for

t,he court bel ow, not to take a "hard Iook" at those impacts



when evaluating the application for the four-fold hefght

variance before it. There are three independent and

compell.ing bases for this conclusion.

First, New Jersey's Municipal Land Use Law (MLUL)

imposes the statutory requirement in that a variance only

be granted upon a showing that "special reasons " for the
.t.varr-ance exrst and that it is "without substantial-

detriment to the public good." N.'tj-E-r- 40:55D'70(d). This

standard cannot be satisfied wherer ds here, a universatly

recognized and regionally and nati-onalIy protected r#ceives

only Cursory review in the Board's process and no mention

in the Board's resolution.

Second, the New Jersey Supreme Court has made clear

t,hat a "hard look" is required by the sheer magnitud* of

the variance allowed here, authorj-zing a tower four lh'imes

the otherwise permissible height. This standard required

the Board and the court below to find specific and

compelling proofs satisfying the MLUL - i.e. proofs that

will bear a hard Ioo.k. Such proofs were lacking.

Fj-nallyr ds legislators representing the State of New

york , Amici submit that the MLUL's required showing flf

"special reasons " for a variance (the "positive crit#rria"



under N.J.S.A. 40:55D-70(d) ), and the requj-red showing of

"no substantial detriment to the public good" and no

impairment "Eo the zone plan and zoning ordinance" (the

"negative criteria" under N.J.S.A. 40:55D-7 0(d) ), must as a

matter of New Jersey law be applied with reference t,o New

Jersey's trust obligations to the Palisades scenic

resources, to the citizens of both states that enjoy those

resources, and to the State of New York as a fellow

sovereign and partner in the Compact.

Those trust obligations, and requirement that the Board

qnd the court below take a hard look at the record to

determine if those obligations have been satisfied, &re not

just matters of historical- note, are not matters of mere

comity between the two states, and are not matters of

judicial or administrative discretion under the MLUL'

Rather, those obligations are hard and fast legal

obligations that New Jersey assumed in the Compact and that

the New Jersey Legislature has codified by statute in its

domestic law. Those obligations must be enforced in



applying the MLUL, which both the Board and the court bel-ow

failed to do.1

DECTSIONS BELOW

The decisions below are captioned and docketed s"s

follows. Jacoby v. Zoning Board of Adjustment of Engl,ewood

C]:EE!_'_ et al., Docket No. Ber. L-2301-12 (N.J. Super. Aug.

9,20t3)t Davis, et al. v. Board of Adjustment of thmr

Eorough of Englewoo , Docket No. Ber. L-2372-L2

(N.J. Super. Aug. 9t 2013).

TNTERESTS OF T}IE AI{ICI

Senator Jeffrey D. Klein is a New York State Senator

representing the 34th Senatorial District. This dj-striut

includes parts of Riverdale, in the Borough of the Bronx,

New York, which faces parts of the Palisades Interstmte

Fark. Senator Klein is al-so Temporary President and

t The doctrine requi-rJ-ng agencies to take a "hard look" at the
record to identify adverse environmental impacts has a long
hj-story in case law under the National Environmental eolj.cy act
(NEPA) , 42 U.S.C. SS 432L-4370ht under which courts, dt &
minimum "'ensure that the agency has adequately considered and
disclosed the environmental impact of its actj-ons and that its
decision is not arbj-trary and caprj-ciouS. ' " Nevada v.__le51nrtment
gl__E4ergy, 457 F.3d 78, 93 (D.c. cir. 2006) G".tf"g Eel!-i-Itlgre
Gas & Elec. Co. v. Natural Res. Def. Councilt 462 U.S. 87, 97-98
i is merefy procedural,
Citj-zens v. s , 938 F.2d L90, 193-34

st to NEPA, which is merely
procedural, New Jersey's MLUL imposes substantive standards,
making the case for a "hard look" when impacts to unique, state-
protected resources are at i-ssue even more compelling.



Majority Coalition Leader of the New York State Senate.

Senator K1ein's interest in f iling this brief as amrcu,s

curiae ls both as a legislaLor, conscious of the historic

role the New York Legj-slature has played in protecting the

Palisades, and as a representative of his constituents. who

will be irreparably harmed if LG's proposed corporate

headquarters divests them of their long-protected view of

the Pal.isades escarpment. Klein Cert. {{ 4-7 (March 3L,

2074)(appended to Amici's Br. in $upport of Motion for

L,eave to Appear as Anici Curiae (April 7 , 2074) ) .

United States Representative Eliot L. Engel of New

York's L6th Congressional District, New York State Senator

Adriano Espaillat, of New York's 3L*t Senate District, New

York State Assemblyman Jeffrey Dinowitz, of New York's 81"t

Assembly Distrj-ct, and New York City Councilman Andrew

Cohen, of the Ci-ty's l-Lth council District, join in this

brief as amici because each elected official also

represents portions of the Bronx dj-rectly across the Hudson

River from the I,G project and approximately one mile from

i:hat part of the protected Palisades fnterstate Park

located in the State of New Jersey. Amici have a lon,g

history of supporting the preservation of parklands nnd the



protection of the environment. Their constituents, Iike

those of Senator K1ein, make regular use of the Palisades

fnterstate Park, and they regularly enjoy uninterrupted

views of the Palisades escarpment north of the George

Washington eridge. These Amici likewise file this brief on

behalf of themselves and their constituents, who will be

irreparably harmed by the construction of the LG corporate

headquarters. Engel Cert. Ttl 4-7 (March 27, 20t4)l

Espaillat Cert. 'iltl 4-7 (April 4, 20L4), Dinowitz Cert. fltl

4-7 (March 27, 20l4rt Cohen Cert. 'ftl 4-7 (a77 appendad to

Amici's Br. in Support of Motion for Leave to Appear as

Anici Curiae (April 7 | 2OL4)). Amici urge this court" to

reverse the l-ower court's decision and grant relief in

favor of the appellants.

This Court should consider Anici's views in this

appeal because New York is New Jersey's partner in

protecting the Palisades viewshed. For over a century,

protection of the Palisades has been a bi-state effor"t,

long codified in New Jersey law and evident today in the

governance of the Pal-isades fnterstate Park by the

Palisades f nterstate Park Commj-ss j-on ( "Commission" or

"PIPC'), comprised of five members who are residents of New



York and five who are residents of New Jersey. The Governor

of New York appoints the five members from New York with

the advice and consent of the New York State Senate. N.Y.

CoNsr. Art. vt S 4. Given that the New York State Senate

has an interest in the appointment of commissioners to

administer the Pal-isades fnterstate Park, the Temporfl.ry

President of the Senate has an especially important

interest in the continued adherence of both New York and

New Jersey to the spirit and purpose of the Palisadew

fnterstate Park Compact.

At the inception of the pal-isades Interstate Pask

Commission, the two states' Joint tegislative Committee on

Interstate Cooperatj-on declared: "... New York State hus a

vital interest in the future of the whole Palisades Fark

region"" MEMoRANDUM FRoM rnn Jorur Luers. CoMt{. otl INTnRSTATu

Cooernarrow, Bil-I Jacket I L. L937, ch, I70 (1937) ("JorNT Lre .

Mru.") 27. The two states are equal partners in the

Falisades, and the courts of one state, let alone a wingle

rnunicipality in one state, shoul-d not determine the fate of

the palisades viewshed without hearing the views of

legislators from the other. For these reasons, New Ynrk

$tate Senator, Temporary President and Majority Coalj.tion



Leader of the New York State Senate Jeffrey D. Klein

United States Representative Eliot, L. Engel, New York State

Senator Adriano Espaillat, New York State Assemblyman

Jeffrey Dinowitz, and New York City Councilman Andrew Cohen

(collectively, the "New York Legislators") urge the court

to give significant weight to their arguments as amici, and

in so doing, reverse the decision below and grant relief in

favor of the appellants.

LEGAL ARGI'MENT

Point I

NEW yORK, NEW itERSEy, AND IHE UNTTED STATES
HAVE LONG ESTABLISHED IN I,AW THAT THE PALISADES ESCJIRPI,IENT

IS AN EXCEPTIONAL 'PUBLIC GOODO

DESERVTNG SPECIAL PROTECTION

The Palisades are a geological formation on the western

edge of the Hudson River, created over 200 million y*ars

ago from volcanic rock and the receding glaciers of the

last lce Age. What remained after the j-ce receded is the

escarpment that is visibl-e from New Jersey and New Ycrrk

today. See generaTTy, BaReARA H. Gotrnocx & Wrsrev, fuaer$ or

AMrnrce: Nsw Yonx's Palrsaoes fwrnRSrATE Penx 1-0 (2007) ("Gotrr,ocx &

Wnsr.rv" ) .



In the early sixteenth centuryr many decades before

Henry Hudson explored what woufd become his namesake river,

French settl-ers had dubbed the Palisades area "La Tetrre

d'Anormee Berge" - the Land of the Grand Escarpment'

ARruun Jeues Werse, THE DrscovrRy or AurRrcA To tur Ynan L525 {Lowoo}{

1884). The Palisades remained virtually intact from the

time of the first French settl-ements in the region until

the nineteenth century.

In the early nineteenth century, lumbering and

quarrying began on the cliffs of the Palisades. Follciwing

the Civil War, quarrying intensified as demand for concrete

increased in New York City. The blasting for rock waw so

i.ntense during this period that it continued day and night,

Unabated. Gotrr,ocx & WESLEv 7-8. As A resul-t of the bLastingt

the natural state of the escarpment was in jeopardy fff

being lost to quarrying.

The structure produced by L75t000r000 years of volcanic
upheaval, glacial sculpturi-ng, and slow erosion, man
was about to destroy in one lifetime.

JOsn A. GeRnary, RreHt Hallo Mau: Tse Lrfn or Groncr W. PERKTNI$ 83

(Nrw Yonx, L960).t

' 5"" National- Register of His.toric
Nomination Form and Certification 3

Places Inventory -
lreb L7 , 1984 ) .



fn 1890, groups of concerned citizens from both New

Jersey and New York began to regj-ster their objections to

the ongoing defacement of the Palisades. The New York

lf imes, even then a paper of national and regional

circulation, took up the cause of the Pal-isades and ran a

geries of articles in 1895 to promote protection of the

escarpment's beauty. E.g. "Save the Palisades from Ruin:

Quarries Are Robbing the Hudson River of one of its Most

Remarkable Beautiesr" N.Y. Truns (Sur. 28r 1895); Gorrlncx &

Wnsr,ey 7 -8 .

An 1895 New Jersey Iaw, charging the New Jersey $tate

Board of Riparian Commissioners with protecting the

Palisades' "fine natural scenery from defacement" soon

proved j-nadequate to stop destruction of the escarpment and

its scenic views. "Destruction of the Palisadesr" N.Y;

Trurs ($ne. 28, 1895). fn response to the public demand for

stronger protection of the Palisades, the New York

Legislature passed a bill j-n 1900, signed into Iaw by

National Park Service Archive, U. S. Dept. of the Inte::ior
( "Rncrstnn CnntrFrcArroN" ) available at http z / /vww.wmf . ovg/
downloads /WpS-Historic-Landmark-Palisades . pdf . See aJ so
N.J. R. Evid. 201(a)(permitted judicial notice of Iaw
extends to "determinations of all governmental subdiviSions
and agencies thereof").

10



Governor Theodore Roosevelt, creat,ing a permanent

interstate park commission. New Jersey followed suit the

same year. L. l-900/ c. 87, p. 163; see N.J.S, 32:14*L et

seq.

When the park opened to the publi-c with much fanfare in

1909, New York Governor (and later Supreme Court chief

iustice) Charles Evans Hughes succinctly captured th* two

gtates' objectives in jointly prot,ecting the Palisades.

Gov. Hughes accepted the park on behalf of New York
State. In doing so he saj-d z " . . . It is fortunate
means have already been taken to protect its
escarpment. Two States have joined f,or that purpose and
I hope this is only the beginning of efforts jointly to
be made to safeguard these highJ-ands and waters. The
entire watershed to the north should be conserved, and
a policy of joint control shoul-d be adopted. The
highTands of the Hudson and tftese Pal-isades must be
kept beyond the reach of devastation."

Governor Fort, in his speech of acceptance for New
Jersey, commended all that Gov. Hughes had said... , .

"Palisades Park Opened: Two Governors Declaring for FurLher

Preserving the Hudson's Shoresr" N.Y Trurs (Sep . 28,

1909) (emphasis supplied). The new conmissions in the two

gtates operated for 37 years, separately but cooperatively,

using shared resources.

In L937, the states of New York and New Jersey

collaborated again to create the current form of the

L1.



Commissj-on, developing an interstate compact to administer

the parkland that had been acquired by the independent

commissions of New York and New Jersey. Of particulmr

concern to both states was the preservation of the

egcarpment. Upon the recommendation of the Joint

Legislative Committee on fnterstate Cooperation, both New

Jersey and New York passed legislation approving the

interstate Compact. 1937 N.Y. Laws ch. L70 | Jorrqt Lfl{i. Mru.

et 27; N.J. Stat. L937, ch. I48. On August L9, 1937, ds

required by the United States Constitution, u.S. coN$r. ARr.

I, S 10, cL. 3t Congress approved by resolution the resulting

Palisades Interstate Park Compact" H.R.J. Res. 445 | ?5'u

Cowe. l"t Sess. (1g371(approving CowvAcr oF Juun 2 , L937).

In a letter urging Governor Lehman of New York t,u sign

the legislation implementing the Compact , J. Du Prat*

White, the President of the New York Commission, mad* cl-ear

that '[t]here is one and only one fundamental purpos*

behind this compact - the preservation for park purp*ses of

park lands held by the two state cornmissions and,

particularly, the Palisades and Highlands along the }tudson,

unmarred by commercial activities. Everything else im

$econdary to this central idea. " Lnltnn oF J. Du Pnarr WHrrn,

12



FRrsrpnur oF THE Nnw Yonx Cor'lt,t'N oF rHe PaLrsADEs ftlreRsrarn Pam

(March 29, L937 ) ("WHrrr LErrnR"), Bill Jacket, L. L937 r ch.

I70, at 32. White elaborated further: "[w]e know th*

dangers that threaten and that the compact wil-l be a

protection. " Id. The creation of t,he fnterstate Park was

fireant, to assure land donors and citizens alike of t,h*

'rpermanency of the park and its development as a whole. "

id.

Based on this assurance and consistent with these

objectives, the State of New York has through purchawe and

donation acquired 106r351 acres for the parkr ds compared

to 2t452 acres in Bergen County, New Jersey. N.J. Luc. MAN.

l,lan. 862 (Fitzgerald's 2OLL). while there are few r*ported

dases, d! l-east one New York appellate court has madm clear

that there is an exceptional public interest in Paliwades

protection that must be considered when reviewing vatriance

approvals for projects outside the park that may aff*ct

Palisades resources. Matter of Knight v. Bodkin, 4I P,.D.2d

4I3, 4L7, 344 N.Y.S.2d L70, 175 (App. Div. 2d Dep.

L973) (reversing the grant of a variance based on the

contention that it would be "a serious blight upon thre

entire area and, more particularly, that j-t would have a

13



destructive impact upon the aesthebic val-ues created by the

existence of Palisades Interstate Parkr one of the Nmtion's

most beautj-ful scenic resources"). New Jersey court#

should do no less.

The united states has reinforced the bi-state

preservation effort, not only by approving the Compa*t but

also by establishing a clear federal interest in palfsades

historj-c and aesthetic resources thfough preservation

programs. The Department of the Interior's NationaL Fark

$ervice (NPS) designated the Park a National Histori*

Landmark in 1965, and added the Park to the National

Register of Historic Places in L984. REGrstnR CrntrFrcft,rroN'

gupra n. 2 at 4. The NPS recognized "preservation of those

magnificent cliffs" as the Park's 'igreatest

accomplishment." Id. at 8.

The Park is a rarity in that it is both a Natj-onal

Historic Landmark and a National Natural Landmark, the

latter distinction conferred in June' 1983 because i* "is

the best example of a thick diabase sill in the Unit*d

$tates." 49 Fed. Reg. 4605 (Feb- 7, 1984)- "Columnflr

jointing, an olivine zone and thermal metamorphic ef$:ects

are attri-butes found in rare combination at this si-t*. The

'J.4



glaciated crest provides impressive evidence of the

Plej-stocene glacier. " Id.

New Jersey's MLUL gives particular stature to these bi*

state and federal concerns in New Jersey's domestic Iaw,

with its express statutory purposes inctuding promotion of

"a desirable visual environmentr" N.J.S. 40:55D-2(i), and

"conservation of historic sites, districts, IanrtI opeh

space." N.J.S._ 40:55D-2(j). These provisions of the MLUL

are echoed verbatim in the Borough of Englewood Cliffs

Master Plan, which likewise promotes "a desirable visuai

environment" and "conservation of historic sites and

districts I and ] open space. " Bonoues oF Ewelnwoop Cr.rrrg

RnrxautuArroN Reponr 3 (2009).

In evaluating the impact of the proposed LG corporate

headquarters on the historic and visual resources of the

Fark, the NPs has made the unambiguous albeit beleted

determination that the proposed office building would have

a "serious negative impact" by "introducing a massiv*

incompatibl-e feature that will be visible for miles nlong

the river and from vantage points along the west sid* of

Manhattan as well as the [George Washington Bridge]." LETTER

rRou Wtr,r,reu C. Bor,cnR, NPS HrsroRtc LANDMARK Pnocnau Mallesn, ro EowtN



Fnuns, CnatRuaN, Pr.atxtue Bo. oF THE BoRoucH or ENer,swooo Cr,lrrs (Drc.

23,20L3).3 The NPS commented that "[w]hite such a tnwer

might provj-de some occupants of the building with

spectacular views it will be at the expense of everyfrne

else's experience of the Palisad€s." Id.

Point fI.

THE ',PUBLTC GOOD', PROTECTED By IHE MLUL REQUTRES A HARD
LOOK AT VARTANCES THAT AFFECT RESOURCES/ LrKE THE #CENTC

BEAUTy OF THE PALTSADES, THAT THE TEGXSLATURE IIAS PROTECTED
BY STATUTE AND COI{PACE

It is against the historical, statutory, and planning

backdrop described above that this Court should consider

whether the Board satisfied the requirement "that before a

board of adjustment may grant a variance, it must make two

critical findings: (1) that 'special reasons' exist for the

variance, and (2) that the variance 'can be granted without

substantial detriment to the public good and will not

substantially impair the intent and purpose of the zone

plan and zoning ordinance. "' Burbrj.dge v. Mine Hil-l I LL7

N.J. 376t 384-385 (N.J. 1990) ( quoting N.J.S. 40:55D-?0).

3 Availabte at http t / /vtw,t.wmf . orgldownloads/Nps-ttist.oric-
Landmark-Palisades . pdf i see al-so N. J. R. Evid.
207(a) (permitted judicial notice of law extends to
"determinations of a1l governmental subdivisions and
agencies thereof").
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And this court should do so showing no deference to the

Board, because at issue here is an

Law, and the protection it affords

not an adjudication of f acts. ,See

Township Comm. , 140 N.J. 366, 378

Mayor and Council of Fair Lawn, 50

interpretation of the

to Palisades resources,

Manalapan Realty -v.

( 1995 ) ; see also 5"o-lt!__y_,_

N.r. 268 (L967).

two witnesses put the magnj-tude of the resource at

stake in piercing the Palisades treeline squarely before

the Board. Daniel D. Chazin, secretary and former

chairperson of the Pa1j-sades Park Commission's Citizen's

Advisory Council, called the Board's attention to the fact

that "these cliffs were preserved in large part to preserve

the views of the cliffs from the river and New Yorkr " and

objected that the LG tower "would infringe on that in that

30 feet or so at the top of the building would be visible

from the other side of the river." tnertscRrpt (Tn. ) 6T at 156-

57. Kevin Trembl-e, the Advisory council's current

chairperson, reminded the Commission of the Park's 1)"4-year

history and the park's stature as a resource that is

"national in scoper " and entreatecl the Board to "consider

the visual impact upon the park and the region as a

resource." Tn. AT 6T 163-63.
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The Chazj-n and Tremble testimony gave eloquent vrpice to

Governor Hughes' demand over a centUry earlier that 'nthe

highlands of the Hudson and these Palisades must be kept

beyond the reach of devastationr" and to J. Du Pratt

White's expectation that "the palisades and Highlands$ along

the Hudson" Would forever remain "Unmarred by commer*ial

activities." Wsrre LETTER xr 32. At the very least, the

testimony of these two witnesses identified a "subst&ntia1

detriment to the public good" that the Board was obl*gbd to

address explicitly in its resol-utj-on, and established the

Board's burden to articul-ate especially compelling "mpecial

feasons,, in that same resolution before allowing the

variance. N.J.S. 40:55D-70

Amici urge this Court to remand to the Board with

l-nstructions that the Board and any reviewing court fitust '

as a matter of law, give a "hard look" at potential i-mpactS

on the Pal-isades' scenic resources before altowj-ng the f,e

tower to blemish a vista that two states and the fedurr:al

government have protected for over a century- The record

in this case makes it, abundantly clear that the Board and

the court bel-ow gave these impacts no look at al-l: the

palisades are never mentioned in the Board's discussi-on. TR*

18



Ar 6T 173-ggt nor are they mentioned in the ensui.ng

resolution. P.J.A. Ar 7OL-28. Nor are the Palisades

rnentioned in Judge Carver's decisioh below-

Anici belj-eve that a hard look at the impacts of ihe LG

tower as proposed on the aesthetj-c and natural resources of

the Palisades inevitably would have been fatal to th*

Variance under the MLUL's requirement of no "substanfial-

detriment to the public good" and no impairment to 'the

j,ntent and purpose of the zone plan and zoning ordinance."

N..f .S . 40:55D-70. But before this court, we narrowly ask

for enforcement of what the MLUL requires: a record mnd a

f,esulting resolution sufficient to persuade a reviewing

court that impacts to the Palisades were given

Consideration contmensurate with the value of the res#urce

at risk, sufficient to support the conclusion that the

"special reasons" presented were adequate to justify those

impacts; and sufficient to convey a discernible rati*nale

for the Board's implicit conclusion that piercing th*

Falisades skyline woul-d not be a "substantial detrim*nt to

the public good" or an impairment to "the intent and

purpose of the zone plan and zoning ordinance." N.J:#,:-
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40:55D-70. Amici submit that standard cannot be met sn any

remand.

Point III.
DISPROPORTIONATE HETGTTT VARIANCES

LIKE THAT GrVEN TO LG ALWAyS REQUIRE A IIARD LOOK BY
ZONING BOARDS AND BY REVTEWING COURtrS

The Board's obligation to give a "hard look" at impacts

to the Palisades under the language of the MLUL is dictated

not merely by the statutory language, read in light crf the

New Jersey's statutes and the record of preservation

efforts by New York, New Jersey, and the federal

government, but also by the particular requirements that

the New Jersey Supreme Court has established for variances

to height restrictions that allow construction

significantly greater than the otherwise applicable noning.

As the Court has made clear:

i o it is self-evident that the greater the
disparity between the variance granted and the
ordinance's restriction the more compelling and
specific the proofs must be that the variance "wil-I
not substantially impair the intent and purpose of, the
zone plan and zoning ordinance. t'

en Twp. Pla[tgqg

qg._, L22 N.J. 567t 578t 585 A.2d 939, 944 (1991) (qu*ting

N.J.s.A. 40:55D-70).
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fn this case, where the proposed variance allows a

tower four times the limit established by ordinance, it is

surely "self evj-dent" that the proofs justifying the impact

of the variance on the Palj-sades must be "compelling and

specific." But no such "compelling and specific proofs"

appear j-n the record, and none is mentioned in the Bciard's

resolution.

The Supreme Court's dictate makes it especially cLear

that the Board's decision, as captured in the resolution,

would have failed to meet the requirements of the MLUL even

if the Board had no notice of impacts to the palisad*s

resource. Once the testimony of Chazj-n and Tremble put the

Board on notice of those impacts, LL should have been

inescapable to the Board and apparent to the court b*Iow

that there were no "compelling and specific" proofs to

establish the "positive crj-teria" ( "special reasons" )

supporting the variance, nor were there "compelling nnd

specific proofs" adequate to dismiss the "negative

criteria" (the potential "detriment to the pubic good" and

impairment of the "intent and purpose of the zone pli*rn and

eoning ordinance"). N.J.S. 40:55D-70.
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Amici submit that as applied in this case, the

requirement of "compelling and specific proofs" impowed a

burden on the applicant j-n the first instance, and on the

goard in framing its resolution, to squarely address the

impacts to Palisades resources with explicit evidencw and

testimony documentj-ng that both the posj-tive and negmtive

criteria in the MLUL had been satisfied. The reviewi.ng

court below, at a minimum, was obliged to remand the matter

in the absence of explicit findings by the Board on these

issues supported by substantial evidence in the recoffd.

In light of the history of palisades preservati*n and

j-ts lega1 protection by New Jersey as wel-l as New York,

Amici submit that such "specific and compelling proofs"

could be made only if LG had no feasible alternative to the

f,our-fold height variance, a contention LG woutd no doubt

dispute. LG can only attempt to make those proof s, #rnd the

Board will only hear that debate, if this Court revefises

and remands for the Board to hear the evidence and mmke the

findings it ought to have made uncler the MLUL prior to

approving the variance.
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Point IV.

rHE 'HTGH TRUST' FOR THE PALISADES THAT NEW JIERSEY JLSST'MED
WITH NEW YORK rN THE COMPACT AND Bg DOMESTTC LAW REQUIRES A

,HARD LOOK' WHENEVER A PROPOSqD VARIANCE MAY AFFEC'3 THE
PALISADES' SCENTC RESOURCES

. fn entering the Compact of June 2 | Ig37, New Yosk and

New Jersey undertook a mutual pledge that cannot be f,gnored

when considering whether the Board was arbitrary and

capri-cious in approving LG's four-fol-d height varian*e, and

determining whether the court bel-ow properly held th# Board

to the standard of "compelling and specific" proofs needed

to support the variance. Article I of the Compact

provides:

The parties hereto do hereby agree to and pledgen each
to the other, faithful co-operation in the futur:e
planning, improvement, development,, maintenancer
government and management of the park, holding in high
trust for the benefit of the public the special
blessings and natural- advantages thereof.

Coupacr oF JUNE 2 / 1937 ( codif ied at N:.I.E . 32 z 17 -3 ) .

Forty-three years after the Compact was approvecl by the

two states and the United States, New Jersey's Legis}ature

again declared by statute that the park "constitutes a

natural and historic resource of irnmeasurable value, "

N--q-'l-r- 32tL4-!.Lt making clear that "one of the intentions"

of the Legislature "is to provide, in conjunction wi*h the
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$tate of New York, for the establishment of a park a)-ong

the entire front of the Palisades, from Fort Lee in this

$tate to the termination thereof j-n New York, thereby

preservi-ng the scenic beauty of the Palisades. " N. J - S.

322L4-LS (emphasis supplied) .

To be sure, the proposed LG Tower lies outside the

current bounds of the Park itself. But the language of

these New Jersey laws is too sweeping and aspirationml to

be cabined to the confines of the Park boundary. Just as

surely, the two states' "high trust for the benefit mf the

public" cannot be honored, the "special blessings an*{

natural advantages" of the park cannot be protected, and

the park's "scenic beauty" cannot be maintained, if *he

Borough of Englewood Cliffs and other munj-cipalj-tj-es

surrounding the park apply the MLUL in utter disregard of

the sweep and aspiration of these state laws . The B*:rard's

record, which shoul-d have included "compelling and specj-fic

proofs" that there is no "detriment to the public go{td"

from the variance at issue, N.J.S. 40:55D-70, was contpiled

as if these broader policies established by statut,e m.nd

compact did not exist. The l-ower court's review was

similarly devoid of deference to these concepts of "public

good" embedded in state law.



The Board's duty to apply the MLUL with deference to

the New Jersey laws bearing on the Pali.sades escarpmmnt is

reinforced by the State of New Jersey's concomitant

obligation to the State of New York under the Compac*.

That obligation arises not from jurisprudential- doctrines

of comity between states, nor frorn doctrines that limr

within the scope of administrative or judicial discr*tion.

fo the contrary, New Jersey assumed the obligation tct honor

its "high trust" to protect the "scenic beauty" of the park

by its own legislative enactment, t.he exercise of it'w

sovereign power as a state. That power is diminished if

this Board r ot any other, can be cavalier in approving

variances under the MLUL that compromise a resource fhat

New Jersey clearly intended to protect, and pledged *o New

York by l-aw that it would protect.

coNcl,usrclN

For the foregoj-ng reasons, this court should reverse

the judgment of the district court and annul the Boafr:d's

grant of a height variance to LG.
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