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INTRODUCTION

George Floyd. Eric Garner. Walter Scott. Freddie Gray. Alton Sterling.

We know these names because concerned bystanders bravely recorded tragic acts of police violence.
How many more names do we not know and how many stories will we not hear, simply because no
one was there to record?

Camera phones are everywhere and many New Jerseyans have the ability to record at a moment’s
notice. Videos and recordings can be critical tools in documenting police abuse and holding law en-
forcement accountable.

The First Amendment to the United States Constitution and Article |, paragraph 6 of the New Jersey
Constitution both protect the right to free expression, which includes the “right to receive information
and ideas.” The U.S. Court of Appeals for the Third Circuit, New Jersey’s Appellate Division and the U.S.
Department of Justice all agree that the right to receive information and ideas must include the ability
to record police conducting their official duties.2 Thus, if police officers try to intimidate or otherwise

prevent residents from recording, they may be infringing on First Amendment rights.?

As New Jersey, along with the rest of the nation, seeks to transform policing and ensure anti-racist
policies and practices, we need to go beyond reforming police conduct and empower communities to
hold law enforcement accountable. Reform means nothing without accountability to the communities
served. An important next step in New Jersey is to reaffirm every resident’s right to record police activity
through the creation of a statewide First Amendment Policing Policy.

WHAT IS A FIRST AMENDMENT POLICING POLICY?

Several major police departments—including Chicago,* Philadelphia,® New York City® and Newark’—have
created First Amendment Policing policies to ensure officers are properly trained on how to interact
with residents who seek to record them.

While each policy varies, a police department’s First Amendment Policing policy should typically instruct

officers on how to respond in the following circumstances:

- People verbally criticizing police

- People recording police activity

- Officers requesting to review the pictures, video or audio captured on a bystander’s recording device

- Officers pursuing a warrantless search and/or seizure of a bystander'’s recording device



WHY DOES NEW JERSEY NEED A FIRST AMENDMENT POLICING POLICY?

Although the right to speak freely and the right to record officers are clearly established under the First
Amendment and Article |, paragraph 6 of the New Jersey Constitution, there have been numerous
incidents of officers intimidating or retaliating against bystanders who record them. As more people
seek to hold law enforcement accountable through recording police activity, New Jersey can be a
national leader by reaffirming these basic rights through policy, ensuring residents know their rights

and officers receive training about them.

Even though these rights have been established for years, ongoing incidents of police retaliating against
New Jersey residents for recording them demonstrate the need for clear and consistent guidance. For
example, in 2020, after nearly two years of court proceedings, a man was finally cleared of charges of
obstructing justice after he filmed plainclothes Paterson police officers performing an arrest.8 There have
also been cases in Newark and West New York of officers wrongfully detaining or arresting residents
for recording, which have resulted in settlement agreements requiring those police departments to
create First Amendment Policing policies.® No resident should have to go through this much effort to
vindicate their right to record, and it is impossible to know how many residents are charged and plead
guilty to avoid the fight, or are intimidated into not recording at all.

These incidents demonstrate the need for New Jersey to educate all officers on the First Amendment
right to record police and prohibit police from stopping, discouraging or retaliating against residents
who seek to record them.

NEW JERSEY MUST CREATE A STATEWIDE FIRST AMENDMENT POLICING POLICY

The New Jersey Institute for Social Justice (NJISJ) and ACLU-NJ believe that all police departments
in New Jersey should have a First Amendment Policing policy that protects the right to record and
even criticize police conduct.

Just as Attorney General Grewal recently revised New Jersey'’s statewide Use of Force Policy,° the Attorney
General should also create a statewide First Amendment Policing Policy to guide law enforcement’s
interactions with people exercising their First Amendment right to record and criticize the police.

New Jersey has taken some important steps in its police reform efforts, which include new Attorney
General guidance on law enforcement interactions with members of the press!! and enactment of a
law mandating a statewide body-worn camera system.12 However, much more is required, and New
Jersey would miss the moment if it were to overlook the importance of reaffirming the First Amendment
rights of coommunity members in interacting with police officers. As we seek to increase transparency
and build trust, it is critical to empower community members—ijust like Darnella Frazier, who filmed
George Floyd’'s murder—to hold law enforcement accountable through exercising their First Amendment
rights to criticize and record police conduct.



Specifically, the Attorney General should, in collaboration with community partners and stakeholders,
create a First Amendment Policing Policy that is binding on police departments and reflects current best
practices and at a minimum:

- Outlines the scope of the First Amendment right to record police
- Prohibits officers from discouraging, intimidating or retaliating against people who verbally criticize police
- Prohibits officers from discouraging, intimidating or retaliating against people recording police conduct

- Outlines narrowly-defined circumstances under which an officer may conduct a warrantless search
and seizure of a bystander’s recording device

New Jersey must ensure in this critical moment of racial reckoning that every New Jersey resident isempowered

to exercise their First Amendment right to record police conduct and hold law enforcement accountable.
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