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Welcome to the 2023-2024 Mandatory Update
Commercial Version

The North Carolina Real Estate Commission (Commission) is honored and excited
to bring you the General Update and Broker-in-Charge Update Commercial
Version courses for the 2023-2024 continuing education (CE) season.

The Commission realizes that the Update courses form the core of CE for North
Carolina brokers every year. They are the product of months of work, decades of
experience and involve the time, energy, and efforts of many people throughout
the Education and Regulatory Affairs Divisions.

Beginning each fall the Commission members rely on input from brokers,
instructors, surveys, and staff to identify potential topics for the course. The topics
eventually chosen by the Commission members are selected to provide current
information about law and rule changes, areas of disciplinary concern, and
evolving brokerage practices which affect compliance with NC statutes and
Commission rules.

Many months of research and authorship are involved in drafting the course.
Every word of content contained in the course is reviewed and refined on several
levels at the Commission. The goal is to have the Education and Regulatory Affairs
Divisions provide consistent and accurate information to consumers and brokers
using a unified voice. The voice this year was created by education officers, the
Commission’s directors, staff attorneys, consumer protection officers and subject
matter experts.

This year’s courses are built around the theme of a news broadcast. They feature
engaging “on the scene reporter” video clips to start the various news segments
entitled, “"Takin’ it to the Streets,” interactive polling with the students, and tons
of additional resources. Along the way we will share some best practices and
compliance warnings for hot industry topics such as appraisals, assumptions of
loans and wholesaling.

We trust you will walk away with a rewarding experience and lots of useful and
practical information. Our hope is that you have a fun educational experience
while taking this course just as we did creating it for you.

The Commission would like to express its thanks to Cheryl Crawford, Sheila
Knight, and Scotty Beal for their work on this year’'s Commercial Version.
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NC Real Estate Commission’s Diversity, Equity,
and Inclusion Statement

The North Carolina Real Estate Commission is committed to promoting a
diverse and inclusive culture and community. We understand, and
celebrate, the differences that make each of our Consumers, Licensees,
Commission members, and Commission staff unique. Diversity, Equity, and
Inclusion are a top priority for the Commission, and we seek to enhance
these principles in real estate brokerage through education, intentional
actions, and partnerships.

For more information on the Commission’s Diversity, Equity, and Inclusion
initiatives see the Diversity, Equity, and Inclusion webpage.
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Introduction

The 2023-2024 General Update (GENUP) Course, and the 2023-2024
General Update (GENUP) Course, Commercial Version, are four (4) hour*
courses that must be completed by all provisional and non-provisional
brokers who are not brokers-in-charge and/or do not have BIC-Eligible
status and who wish to renew their licenses on active status on July 1,
2024, for the 2024-2025 license year .

BICs and brokers with BIC-Eligible status must take a BICUP course each
year to satisfy the Update course requirement and to maintain BIC-Eligible
status, as prescribed by Commission Rules 58A .1702 and 58A .0110.

*Per Commission Rule 58H .0101(7): "Instructional hour" means 50
minutes of instruction and 10 minutes of break time.

Development and Delivery

This course was developed by the staff of the North Carolina Real Estate
Commission and is delivered by certified Education Providers and approved
instructors.

Per Commission Rule 58H .0403(d): Education providers shall use the
Commission-developed course materials to conduct Update courses.
Education providers shall provide a copy of the course materials to each
broker taking an Update course.

Per Commission Rule 58H .0207(d & e): For each continuing education
course taught, an education provider shall provide a course completion
certificate signed by the education director to each student that meets the
requirements of 21 NCAC 58A .1705. The course completion certificate
shall identify the course, date of completion, student, and instructor.

Commission Rule 58A .1705: Attendance &
Participation Requirements

(a) In order to receive credit for completing an approved
continuing education course, a broker shall:

(1) attend at least 90 percent of the scheduled
instructional hours for the course;

(2) provide the broker’s legal name and license number
to the education provider;

(3) present the broker’s pocket card or photo
identification card, if necessary;

(4) personally perform all work required to complete the
course.
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(b) With the instructor or the education provider's permission,
a 10 percent absence allowance may be permitted at any
time during the course, except that it may not be used to
skip the last 10 percent of the course unless the absence
is:

(1) approved by the instructor; and

(2) for circumstances beyond the broker's control that
could not have been reasonably foreseen by the
broker, such as:

(A) an illness,
(B) a family emergency,; or
(C) acts of God.

Comments and Complaints

Comments and complaints about the course, education provider, or
instructor may be directed in writing to:

North Carolina Real Estate Commission Education and Licensing Division
PO Box 17100
Raleigh, NC 27619-7100

educ@ncrec.gov
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NCREC ROUNDTABLE

QUESTIONS ABOUT COMPLAINTS _

1. How many complaints do you think are filed with the
Commission each year?

2. Provide examples of the types of complaints filed with the
Commission.

Viewer Poll

Which of the following complaints
would result in the Commission
opening an investigation file?

a) My broker stated that the property
was on municipal water and sewer.
The property has a septic system.

b) My landlord is expanding the strip center where I am a tenant and
wants to increase the amount I pay in TICAM, but never got my
agreement on the increase.

c) I rent from a private owner and don’t have a property manager. The
owner is refusing to return my security deposit.

d) My broker won’t return my phone calls and is always very rude when I
interact with him.

© 2023 NC REAL ESTATE COMMISSION 2



SEGMENT ONE COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

LEARNING OBJECTIVES

After completing this section, you should be able to:

e define N.C.G.S. §93A-6(a);

¢ identify the types of complaints within the Commission’s scope of
authority;

e explain a broker’s duty to cooperate with a Commission investigation;
and

¢ list the most common complaints received by the Commission.

TERMINOLOGY

Complaint: A written statement which includes allegations of misconduct
by a real estate broker.

Complaining witness: The person who submit a complaint to the
Commission.

Complainant = Plaintiff: Upon review of a submitted complaint, if the
Commission opens an investigation against a respondent, the Commission
(NOT the complaining witness) is the complainant.

Letter of inquiry: Written correspondence sent by the Commission, often
via email, to a licensee informing them that a complaint has been filed
against them (or another licensee) and requesting a written response and,
possibly, transaction documents.

Respondent = Defendant: The person against whom the complaint is
made and who must reply to the complaint.

COMMISSION AUTHORITY

Disciplinary Action by Commission

Where does the Commission get the authority to discipline real estate
brokers? N.C.G.S. §93A-6(a) authorizes the Commission to take
disciplinary action either on its own initiative or by complaint of any person.
This authority allows the Commission to:
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¢ investigate brokers and unlicensed activity;

e issue subpoenas for records and to compel attendance of witnesses to
testify at hearings;

¢ hold hearings on broker misconduct; and
e impose sanctions for misconduct.

Complaints

Each year the Commission investigates a multitude of disciplinary cases as
a result of complaints filed against licensees. In 2022, the Commission
received 1,459 complaints. According to Rule 58A .0601, a complaint must:

(a)
(1) be in writing;
(2) identify the respondent broker or firm; and

(3) apprise the Commission of the facts which form the
basis of the complaint.

Moreover, the Commission does not require that a specific form be used
when filing a complaint; however, a standard complaint form can be
found on the Commission’s website.

Additionally, the Commission may receive an anonymous complaint. Upon
receipt of such a complaint, the Commission will investigate if the supplied
information from the complaining witness provides sufficient detail. If a
complaint is truly anonymous, then the Commission does not know the
identity or contact information of the complaining witness. However, during
the investigation, the identity may become known to the Commission and
the respondent. If a complaining witness asks the Commission to keep
their identity anonymous, we inform them that, once an investigation
begins, a complaint becomes part of the public record, and the Commission
cannot conceal the identity of the complaining witness.

ANATOMY OF A COMPLAINT

Disciplinary Action by Commission

Upon receipt of a complaint, a Commission staff attorney in the Regulatory
Affairs Division assigns a file humber and evaluates the complaint to ensure
that it falls under the Commission’s authority. If it does not, the
complaining witness is notified that the complaint was dismissed. If it does,
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a disciplinary case is opened and assigned to a Consumer Protection Officer
(CPO) or an Auditor/Investigator who initiates correspondence or a field
investigation.

COMMERCIAL NEWS FLASH: No Complainant Needed

Letter Inquiry Investigation

A letter inquiry investigation is initiated when the CPO sends a letter of
inquiry to a respondent (i.e., the broker and/or brokerage against whom
the complaint was filed) and to witnesses, some of whom may also be
brokers. Historically, letters of inquiry were sent via USPS in a brown
envelope. However, letters of inquiry are now sent via email to the
licensee’s private email address on record with the Commission and include
copies of the original complaint and supporting documentation.

Due to the Commission sending letters of inquiry electronically, it is
important that brokers ensure their contact information within their license
record remains current, including an active email address that they check
regularly. Pursuant to Rule 58A .0103(b), every broker shall notify the
Commission in writing within 10 days of each change of:

e personal name;

e firm name;

e trade name;

e residence address;

e firm address;

e telephone number; and

e email address.
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COMMERCIAL NEWS FLASH: Commission Website Has All You Need

Viewer Poll

Do brokers need to respond to every
letter of inquiry immediately upon
receipt from the Commission?

If a broker/brokerage receives a
letter of inquiry, Rule 58A .0601

requires the submission of a written response within 14 days of receipt.
The response to the letter of inquiry must include:

e a disclosure of all requested information, and

e copies of all requested documents.

A broker’s failure to promptly and fully respond to a letter of inquiry is itself
an offense that may result in a disciplinary action pursuant to Rule 58A
.0601(e). According to Rule 58A .0108(a), brokers must retain records of
all sales, rentals, and other transactions conducted in such capacity,
whether the transaction is pending, completed, or terminated. Further,
subsection (c) of this rule requires brokers to make all records available for
inspection and reproduction by the Commission or its authorized
representatives without prior notice. Therefore, a broker/brokerage must
include copies of all requested transactional documents while responding to
the letter of inquiry.

Before failing or refusing to respond to a letter of inquiry, a broker should
consider their response as an opportunity to refute the allegations within
the complaint. Also, if the broker has a factual or legal defense, then it
should be raised in the response. If a broker receives a letter of inquiry
from the Commission, they should speak with their broker-in-charge (BIC)
about the allegations within the complaint. It is also permissible for a BIC
to review a broker’s written response before it is sent to the Commission.
However, a BIC cannot submit a written response on behalf of their
affiliated broker. Most importantly, the Commission expects a separate
response from each party named in the complaint.
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Further, if additional time is needed to provide a thorough response, the
broker should contact the CPO who sent the letter of inquiry and request
an extension in writing. A well-drafted thorough response to a letter of
inquiry that includes supplemental documentation can potentially assist the
broker in avoiding disciplinary proceedings.

While a respondent is not required to hire an attorney to submit a response
to a letter of inquiry on their behalf, some respondents choose to hire
attorneys to assist them.

Field Investigations

The Commission also conducts field investigations when cases require in-
person interviews, trust account audits, or the examination of evidence
that cannot be easily identified/obtained through written correspondence.
Auditors/investigators in the Regulatory Affairs Division are responsible for
conducting field investigations. Once their investigation has concluded,
written reports are submitted to staff attorneys for further evaluation.

ANATOMY OF A COMPLAINT RESOLUTION

Commission Jurisdiction

Many complaints do not fall within the Commission’s scope of authority.
Some do not allege facts that indicate a probable law or rule violation, and
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others lack sufficient witness testimony or documentation to meet the
Commission’s burden of proof in either establishing probable cause or
proving the allegations by a preponderance of the evidence.

Examples of complaints that are NOT actionable because they do not fall
within the Commission’s scope of authority include:

e disputes between cooperating brokers regarding commissions;

e disputes between affiliated brokers and their BICs regarding
brokerage policies;

e distribution of marital assets between brokers who get divorced;

e disputes regarding the sale of heir's property by a disgruntled family
member against the broker;

e fake landlord scams;
e homeowner association policies, procedures, and fees;

e out of state brokers who do not enter North Carolina to practice
brokerage;

e tenants renting directly from landlords who are not licensees; and
e timeshare resale scams by unlicensed, out of state individuals.

The Commission has jurisdiction over brokers. It does not have jurisdiction
over unlicensed persons and entities. However, the Commission does have
the authority to seek injunctive relief in Superior Court against persons and
entities who are engaged in unauthorized and unlicensed brokerage
services.

When the Commission closes a case without disciplinary action because it
lacked authority or was not able to establish sufficient evidence, the
Commission notifies the complaining witness and respondent(s) in writing,
usually using electronic communication.

Burden of Proof

According to the North Carolina Administrative Procedures Act (N.C.G.S.
§150B-25.1, et. seq.), the petitioner (i.e., Commission) in a contested case
has the burden of proving the facts alleged in the petition (i.e., complaint)
by a preponderance of the evidence; although for the imposition of civil
fines and penalties, the burden of proof is clear and convincing evidence.
Meeting a preponderance of evidence burden means that a petitioner must
present evidence that is more probably than not true. Meeting a clear and
convincing burden means that the evidence is “highly probable” and
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“instantly” tilts the evidentiary scales in the affirmative. Colorado v. New
Mexico, 467 U.S. 310, 316 (1984).

Basically, the burden is on the Commission to prove that the person who
was accused more likely than not committed the alleged act and may be
sanctioned as a result. According to Merriam-Webster Dictionary, a
sanction is defined as an action taken to enforce a law or rule.

Probable Cause Meeting

If the investigation indicates that disciplinary action is warranted,
Regulatory Affairs must convince the Commission that “probable cause”
exists. This is done in a meeting with the Commissioners where they
receive a probable cause submission for their evaluation. These
submissions contain only a summary of the facts without any names or
locations. After review, the Commissioners decide whether to proceed to a
formal hearing or dismiss the case based on the submission.

In determining whether probable cause exists, the Commissioners will
evaluate the submissions and determine whether it is more probable than
not that a violation of License Law and/or Commission rules occurred.
Probable cause is essentially a judicial constraint. The United States
Supreme Court stated that there is not a precise definition because the
existence of probable cause deals with probabilities (i.e., it is more
probable than not that this conduct occurred) and the totality of the
circumstances.

If the Commission determines that probable cause exists, then the
Commission orders a hearing which is conducted in accordance with the
North Carolina Administrative Procedures Act, N.C.G.S. §150B. If a hearing
is conducted, the Commission receives the sworn testimony of witnesses
and gives brokers the opportunity to answer charges and present evidence
in their defense.

Settlements

Prior to the hearing date, the Commission attorney and respondent may
discuss possible settlement options in lieu of going to hearing. Sometimes a
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licensee will offer to voluntarily surrender their license in lieu of proceeding
to a hearing and possible disciplinary action. The surrender may allow the
licensee to reapply, reapply after a specified time-period, or be permanent.
Finally, the Commission must approve any final signed agreement or
consent order.

Disciplinary Hearings

If the Commission decides to proceed to a disciplinary hearing, the hearing
will be scheduled on the Commissions calendar. On the day of the hearing,
the Chairman of the Commission will act as the presiding judge and make
all determinations on evidence and objections. A member of the Attorney
General’s staff is also present to assist the Chairman on these issues, if
needed.

The Commission’s case is presented by members of Regulatory Affairs
Division (like a prosecutor in a criminal case). They will present evidence to
support the allegations against the respondent.

The respondent may be represented by an attorney. The respondent will
present any evidence they may have to counter the Commission’s case
against them.

After all the evidence has been presented, and the closing arguments from
each side have been heard, the Commissioners will deliberate in private
and arrive at a final determination of whether a violation occurred, and if
so, what sanction will be imposed.

Sanctions

At the conclusion of a hearing, the Commission may find that the broker
has violated License Law and Commission rules. If the Commission imposes
sanctions, they may include the following:

¢ license revocation with or without an option of re-applying for a
license in the future. A broker whose license is revoked has no
license.

¢ license suspension for a stated period. A broker whose license is
suspended still has a license but is prohibited from using it for a
specified period.
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e reprimand which is a public statement of disapproval from the
Commission. A broker who has been reprimanded continues to have
an active license and may engage in real estate brokerage activities.

In addition to having the ability to impose sanctions, the Commission may
impose reasonable conditions, restrictions, and limitations upon a license.
For example, the Commission may impose a restriction such as a broker
being ineligible to become a BIC for 5 years.

Did you know that the Commission has additional
requirements under state law if they revoke or
suspend a broker’s license?

If the Commission revokes or suspends a broker’s license for any time
period, state law requires that the Executive Director of the Commission
transmit a certified copy of the disciplinary order to the Clerk of Superior
Court in the county where the broker maintains their principal place of
business. Once the certified copy is received, the Clerk of Superior Court
enters the order in the judgment docket as part of the public record.

Brokers may also incur a possible stigma of incompetence or
unprofessionalism due to their sanction(s) being discoverable via a basic
search on the Internet, Commission website, eBulletin, and/or social
media.

STATISTICS OF COMPLAINTS

In 2019, Regulatory Affairs received 1,361 complaints, 1,617 in 2020,
1,683 in 2021, and 1,459 in 2022. Based on this data, Regulatory Affairs
receives an average of 1,500 complaints each year.
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The statistics of most common complaints do not align perfectly with the
most common disciplinary issues. The following two charts provide insight

into the statistics of actual disciplinary actions over the two most recent
license years.

© 2023 NC REAL ESTATE COMMISSION 12



SEGMENT ONE COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

© 2023 NC REAL ESTATE COMMISSION 13



SEGMENT ONE COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

The inordinately high “Other” category (26% of all complaints) in the
2021-2022 license year contained a wide variety of topics including:

e failure to follow a seller’s instructions;

¢ falsifying documents;

¢ license examination improprieties;

e communicating terms of offers without authorization;

e failures to respond to Letters of Inquiry;

e committing loan fraud; and

¢ licensees who failed to comply with landlord /tenant laws.

Let’s discuss whether the following sample complaints allege a License Law
and/or Commission rule violation.

AGENCY COMPLAINTS
dakin’ It to the direeis

I went to ABC Realty to have
them help me find a rental
property. During my office visit,
Terris, the BIC, informed me that
ABC Realty has a sales brokerage
division and a property manage-
ment division. Therefore, they
could assist me with locating a

property for rent now and assist me with purchasing a property in the
future.

Sam, an affiliated broker who works specifically in commercial sales,
assisted me with locating a rental property. During the transaction, I
thought Sam represented my interests. Instead, after I signed the lease for
the property, it stated that ABC Realty represented the landlord of the
property. I think Sam misled me while he was assisting me. I never signed
any agreements with Sam prior to signing the lease, and he did not tell me
that ABC Realty represented the landlord.

Upon initial review of these allegations, Commission staff may determine

that these complaints involve a possible violation of Rule 58A .0104,
Agency Agreements and Disclosures which states in pertinent part:
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Every agreement for brokerage services in real estate
transaction and every agreement for services connected with
the management of a property owners association shall be in
writing and signed by the parties thereto. Every agreement for
brokerage services between a broker and owner of the property
to be the subject of a transaction shall be in writing and signed
by the parties at the time of its formation. Every agreement for
brokerage services between a broker and a buyer or tenant
shall be express and shall be in writing and signed by the
parties thereto not later than the time one of the parties makes
an offer to purchase, sell, rent, lease, or exchange real estate
to another.

COMPETING OFFERS
dakin’ It to the direeis

My broker stated that the listing
agent disclosed my offer to other
parties, so they offered more than
me for the property. I think the
seller didn’t accept my offer because
of their listing agent.

Rule 58A .0115 prohibits brokers from sharing the price or other material
terms with competing parties without the express authority of the offering
party (usually the buyer). Express authority is an agent’s power to act on
behalf of their principal. In other words, the client gives the broker
permission to perform some act. However, brokers should know that
License Law and Commission rules strictly prohibit the “shopping” of offers
without everyone’s permission to do so. A listing agent should not reveal to
anyone other than the seller-client that a “full-price” or “cash” offer has
been submitted, because sharing such information with a competing buyer
would be a violation of Rule 58A .0115.

For clarification, a seller has the right to consider and respond to one offer
or all offers. However, if the seller finds the offers received unacceptable,
the seller may request the listing agent to ask prospective buyers to submit
their highest offer and best terms. The seller makes this decision, not the
listing agent. If the seller calls for highest offer and best terms, the listing
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agent should advise buyers to submit a new offer or stand by their original
offer. However, under no circumstances should the listing agent share the
amount offered by any prospective buyer without that buyer’s express
authority. Nor may a listing agent redact the offering price within an offer
and share the offer’s terms with competing buyers. Such terms are part of
the offer and may not be shared without the offeror’'s permission.

In October of 2017, the Commission published the article,
Be Prom Fair nd Hon When Dealing with
Multiple Offers. This article focuses on ensuring that
brokers present all offers immediately to the seller;
however, the seller determines which offers to consider.

FALSE PROMISES
dakin’ It to the direeis

My buyer agent informed me
that the HVAC system on the
property was new. Once I was
under contract, I had the prop-
erty inspected. The inspector
indicated in her report that the
HVAC system was outdated. My
buyer agent stated the inspector
was incorrect because both the listing agent and the seller stated the
system was new. My buyer agent also stated her brokerage would add an
addendum to our agency agreement and pay me $5K toward replacing the
HVAC system if I went through with the purchase of the property. I
purchased the property, but I never received the $5k from my buyer agent.

Subsections of N.C.G.S. §93A-6(a) indicate the Commission has the power
to suspend or revoke, at any time, a license issued under the provisions of
this chapter, or to reprimand or censure any licensee, if, following a
hearing, the Commission adjudges the licensee to be guilty of (1) making
any willful or negligent misrepresentation or any willful or negligent
omission of material fact, (2) making any false promises of a character
likely to influence, persuade, or induce, or (3) pursuing a course of
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misrepresentation or making of false promises through agents, advertising
or otherwise.

MATERIAL FACTS
dakin’ It to the direets

The listing agent did not tell my
buyer agent that the seller’s
driveway encroached on the
neighbor’s property after the
listing agent was informed of
this fact by the seller. As a
result, my buyer agent did not
notify me of this encroachment.
I asked if I should have a survey performed on the property but my buyer
agent said not to waste my money. I purchased the property and now my
neighbor wants me to dig up my driveway because it is on their property.

The disclosure of material facts is mandatory and must be volunteered
freely to all parties in a transaction without regard to whom the broker
represents. A broker must disclose material facts in a timely manner.

If a material fact is known prior to contract formation, then the broker
must disclose the material fact prior to contract formation. If a material
fact is discovered after contract formation, then the broker must disclose
the material fact immediately. The broker cannot decide to wait for a party
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to ask about the material fact or refrain from disclosing the material fact to
any party because they believe that the material fact was common
knowledge.

Therefore, the broker’s responsibility is to research whether a material fact
exists and disclose the presence of a material fact or potential material fact
to the transactional parties so they can possess the adequate knowledge
to:

e make an intelligent decision regarding selling or acquiring the
property,
e negotiate repair services, or
e decide to terminate an existing contract.
Additionally, the broker’s responsibility includes:

e facts the broker know exist,
e facts the broker reasonably should know exist, and
e information considered common knowledge.

To avoid complaints of misrepresentation or omission of material facts,
brokers need to take affirmative steps to research and confirm the
accuracy of advertisements in print, in any MLS, and on any websites. For
clarity, a broker may reasonably rely on the property description given by a
listing agent unless the information seems suspicious or questionable.

The Commission has a plethora of resources on its website to assist
brokers with comprehending their duties/obligations regarding the
disclosure of material facts. The articles elaborate on the responsibilities
under the License Law for all brokers in a transaction.

Specifically, articles such as What Does “As Is” Really
Mean?
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and Regulatory Affairs Case Study: Get Answers First
explain the statutory requirements for listing agents and
buyer agents to discover and disclose material facts to all
parties in a transaction.

Also, the Commission has discussed the duty of a broker to discover and
disclose material facts in the 2018-2019, 2019-2020, and 2022-2023
Update Courses. You can access these courses under Publications on the
Commission’s website.

TRUST ACCOUNTS
dakin’ It to the direeis

After contracting to buy a
property, I gave my buyer agent
$1,000 via the Venmo app for
my due diligence fee and I have
a screenshot of my receipt. My
buyer agent then used her
Venmo app and sent the $1,000
to the seller. Now I want to
cancel but the seller and my
buyer agent are telling me that I cannot get my due diligence fee back. My
due diligence period has not expired yet.

What is Trust Money? Trust money is defined as:

e any funds belonging to others,
e received by a broker,

e while acting as an agent in a fiduciary capacity related to a real estate
transaction.

Trust money includes (but is not limited to):
e any cash,
e earnest money deposits,
e rent payments,
o fInal settlement funds,
e sales and use tax,
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tenant security deposits,
HOA dues,
advance rental deposits, and

funds used to maintain owners’ properties.

All brokers have an obligation to safeguard and protect the trust money and
property of others that is in the broker’s possession. Therefore, brokers are
expressly prohibited from:

e converting the money or property of others to their use;

e applying such money or property to a purpose other than what it was
intended for; or

e permitting or assisting any other person in the conversion or
misapplication of such money or property.

UNLICENSED ASSISTANTS

dakin’ It to the direets

My buyer agent works for XYZ
Realty. The firm’s unlicensed
office assistant took me to view
a property I wanted to purchase.
She informed me that I should
offer $275,000 for the property
based on the “comps” that my
buyer agent had given her. She
assisted me with preparing the offer, but it was not accepted. I feel like she
did not represent my interest. My offer wasn’t accepted because the seller
said my offer was incomplete.

Unlicensed, Salaried Assistants

The Commission recognizes the importance of hiring assistants to handle
some of the tasks that otherwise would fall to busy brokers to complete.
That said, however, the Commission also recognizes the need to reserve
specific duties to only those persons granted a real estate license.

As in our example above, the question often arises whether the unlicensed,
salaried assistant crossed the line and performed activities that only a
licensed broker may perform.
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To assist brokers in making this determination, the Commission, in its
comments to the License Law & Rules Comments publication, has

prepared a list of the acts that can be performed by unlicensed individuals.
They are also summarized in the below depictions:
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The Commission has also written an article regarding the activities
that are permitted by an unlicensed, salaried assistant. The following
article can be used as a resource for brokers, Unlicensed Assistants -
Drawing the Line Between What They Can and Cannot Do.

Unlicensed, Salaried Assistants of a Property Manager

In a commercial context, it is important for all licensee property managers
to understand that there is a different list of permissible and prohibited
tasks that can be completed by unlicensed, salaried assistants they
employ. A review of the relevant License Law may provide some insights
into this exception to the general rules.

Managing real property in North Carolina often involves the leasing or
renting of property. Therefore, any individual or entity that manages real
property belonging to others for compensation or consideration must be an
actively licensed real estate broker.

N.C.G.S. §93A-2(c)(6), permits brokers who engage in property
management activities to hire unlicensed salaried employees to assist them
with leasing activities. These unlicensed assistants may:

e show rental properties to prospective tenants;

e provide the prospective tenants with information about the lease of
the units;

e accept applications for lease of the units;

e complete and execute preprinted form leases; and

e accept predetermined security deposits and rental payments for the
units only when the deposits and rental payments are made payable
to the broker employed by the owner.

However, under no circumstances may an unlicensed, salaried employee of
a licensee property manager solicit landlord-clients, enter into property
management agreements, or negotiate rental amounts or tenant security
deposits. A licensed real estate broker must perform these tasks.

To clarify, the Commission has provided a chart that indicates the
permitted activities of an unlicensed, salaried assistant relating to property

management in the 2018-2019 Update Course.
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Transaction Coordinators or unlicensed assistants

Brokers may also utilize the services of a transaction coordinator to assist
them with managing some of the administrative aspects of the transaction.
However, if a transaction coordinator does not have an active real estate
license, they cannot participate in brokerage activities like negotiating
repairs and contingencies. Basically, an unlicensed transaction coordinator
can assist with:

e the completion of preprinted documents with broker oversight;
e ensuring documentation is complete;

e scheduling inspections/surveys;

e ensuring appropriate deadlines are met; and

e ensuring the closing attorney receives all the required documents
prior to settlement.

Although a transaction coordinator handles administrative tasks, the broker
is still responsible for their activities and must check to ensure the
transaction coordinator is adhering to the law.

Conversely, if a transaction coordinator has an active real estate license,
brokers must evaluate what the role/purpose of the transaction coordinator
is during the transaction to ensure that all brokerage activity and related
tasks are not violating the law, agency agreements, and company policies.

Further, if an unlicensed assistant does engage in activities that:

e are illegal,
e violate License Law and Commission rules, and/or
e violate state and federal laws

the BIC of the brokerage and/or affiliated broker may be held liable for the
conduct of the unlicensed assistant. To ensure that unlicensed assistants
are not participating in brokerage activities, training programs and
educational resources should be available for the company’s unlicensed
assistants. These training programs and resources should thoroughly
explain the obligations that an unlicensed assistant must adhere to while
performing their duties.

IN OTHER NEWS ...

During the course of an investigation, or later disclosure by a broker, the
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Commission may become aware of a:

e felony or misdemeanor criminal charge or conviction,

e military court-martial,

e disciplinary action by another occupational licensing board,
e BIC who fails to supervise a provisional broker,

e BIC who doesn't fulfill their obligations under Rule 58A .0110(g), and/
or

e broker who fails to respond to a Letter of inquiry.

Rule 58A .0601(c) states, when investigating a complaint, the scope of the
Commission’s investigation shall not be limited only to matters alleged in
the complaint. Therefore, if Commission staff is made aware of a possible
rule violation during an investigation, they can discipline the broker for the
“new” allegation in addition to the allegation(s) already set forth in the
complaint.

For example, the Commission may initiate a complaint upon its own action
when a broker fails to timely report, per Rule 58A .0113, their felony or
misdemeanor criminal conviction, military court-martial, or disciplinary
action received by another occupational licensing board.

Specifically, Rule 58A .0113 requires:

Any broker who is convicted of a felony or misdemeanor, or
who is disciplined by or enters into a conciliation agreement or
consent order with any governmental agency in connection
with any occupational license or whose notarial commission is
restricted, suspended, or revoked, shall file with the
Commission a Criminal Conviction Disciplinary Action Reporting
Form of such conviction or action within 60 days of the final
judgment, order, or disposition in the case.

Essentially, if a broker has a criminal conviction, they must file a Criminal
Conviction Disciplinary Action Reporting Form (REC 2.09) and is available
on the Commission’s website or upon request to the Commission. The
broker shall set forth the following in the form:

o full legal name;

e physical and mailing address;
e real estate license number;

e telephone number;

e email address;

© 2023 NC REAL ESTATE COMMISSION 24



SEGMENT ONE COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

e social security number;
e date of birth; and

e description of the criminal conviction and disciplinary action including
the jurisdiction and file nhumber.

YOU BE THE INVESTIGATIVE REPORTER

Read the following factual allegations. Determine what, if any, License Law
or Commission rules were violated.

1. My landlord is the private owner of the property located at 123 Main
Street. He does not have a property manager. I have directly paid him
my lease payment for the last two years. I have chosen not to renew
my lease and he is upset. He said I damaged push/panic bars on the
emergency exit doors, and he needs to replace them. He refuses to
return my security deposit.

2. 1 am a licensed real estate broker. I represented a buyer in a
transaction and had a cooperation agreement with the listing company
that I would receive a percent of the commission. However, the listing
brokerage has refused to pay me. The settlement occurred 21 days ago.

3. My BIC stated that I could not affiliate with “Z Property Management
Firm.” ABC Realty does not allow property management, but I want the
experience. My BIC is violating the license law.

4. My broker is licensed in Florida, and I currently live in Florida as well. I
purchased a property in Nags Head, NC. My Florida broker has assisted
me in the past with purchasing properties in Florida, so I trusted him.
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However, he did not tell me that the property in NC had recently
flooded, and that the seller performed their own mold remediation. I
also attended the property inspections alone. My Florida broker never
accompanied me to view the property. My Florida broker owes me
money because the property is infested with mold.

5. Linda is a licensed real estate broker in NC. Linda contacted me because
she saw a “For Sale by Owner” sign in my yard. She stated that she was
interested in purchasing my property. After we negotiated a price, Linda
and I contracted for her to purchase my property. One week prior to
settlement, I contacted Linda to make sure everything was okay, and
she told me that Joe is the new buyer, and he will adhere to the terms
in the contract. Apparently, after we went under contract, she sold her
rights to buy my property to Joe for $17,000. Joe was going to use my
property as his primary residence. She provided me with Joe’s
information and an updated contract. I contacted Joe and he stated he
could not obtain financing; therefore, he was unable to purchase the
property. I turned down several offers because Linda stated she was
going to buy my property.

6. My landlord does not properly maintain the parking lot and other
common areas in the strip center where I lease space. They are
increasing the TICAM fees from $900 to $1,350 in July of 2023. This fee
is excessive because they are not using the money appropriately;
further, they are already fining the other tenants for things like not
keeping the dumpster area clean and free of garbage bins. They are
squandering my fees that I pay each month.

7. John and I are licensed real estate brokers who decided to start a
company together and work as a team. We were married for 7 years
and just recently got a divorce. John has not paid me for three
transactions. If we split the commission as agreed upon previously, he
owes me $47,000. This fee was also decided by the court and
referenced in the Equitable Distribution Order when our divorce case
was finalized.

8. I attempted to purchase a 2-acre parcel of highway commercial land
listed by Jake Jones, a private seller. My buyer agent assisted me with
the preparation of a contract to purchase this commercial lot. In that
contract, I agreed to pay $10K as a due diligence fee. However, once I
paid the due diligence fee, neither I, nor my buyer agent, ever heard
from Jake Jones again. We contacted the telephone number provided
and it is no longer in service. We also sent emails, and the emails came
back “undeliverable.”
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NCREC ROUNDTABLE

QUESTIONS ABOUT ADVERTISING _

1. Do my social media posts about a property have to comply
with Commission rules?

2. If a consumer has to click on an image or link in a post to

get the name of the brokerage, is this in compliance with
Commission rules?

LEARNING OBJECTIVES

After completing this section, you should be able to:

e explain how advertisements on social media must comply with Rule
58A .0105;

¢ identify when an assumed business name must be registered with the
Commission; and

o define broker obligations when dealing with their personally owned
property.

© 2023 NC REAL ESTATE COMMISSION 28



SEGMENT TwO COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

TERMINOLOGY

Assumed Business Name: A name other than the real legal name of the
person, sole proprietorship, partnership, corporation, or limited liability
company (LLC) in which they are conducting business.

Firm: A license issued to a business entity, such as a corporation, limited
liability company, limited partnership, general partnership, association, or
joint business venture. A sole proprietorship does not need a firm license
because no entity has been created.

Limited Nonresident Commercial License (LNCL): A license issued to a
person who:

e does not live or have any home, business, or delivery address in
North Carolina (NC);

e has an active real estate broker or salesperson license in another
state;

¢ wants to enter NC to engage in a commercial transaction as an
affiliated agent with their out-of-state brokerage company; and

e must enter into a Declaration of Affiliation and a Brokerage
Cooperation Agreement with a resident NC broker who will be
responsible for supervising the nonresident.

INTERACTING WITH THE COMMISSION

Every day the staff at the Commission receives on average approximately
500 phone calls and 1,000 emails. Most of the communications are
requests for information, explanations on processes or forms, and inquiries
regarding a wide variety of topics.

Main number: (919) 875-3700 Regulatory Affairs (919) 719-9180

Incoming calls are mostly sent to one of two different divisions, either
License Services or Regulatory Affairs.

Just over 60 people work at the Commission, and the primary responsibility
of many of them is to respond to questions and concerns from brokers.
There is a high probability that when you call the Commission you will be
routed to the individual who is highly trained at dealing with your specific
issue. That means that you may have to wait a few minutes for answers to
your particular question, but the specialist you have been routed to can see
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that you are waiting, and they will be with you as soon as they complete an
existing call. Sometimes, you are asked to leave your phone number,
describe the nature of your question, and a call ticket is assigned to an
individual specialist to call you back. The Commission tracks those calls by
the broker’s license number.

Viewer Poll

Why are brokers asked to provide
their license number when they call
the Commission?

a) The Commission uses what
brokers say against them.

b) A certain number of calls will result in an audit of that broker.

c) So that staff can provide accurate information based on the broker’s
records.

d) In order to send notification to the BIC that a broker has contacted the
Commission.
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The Commission receives many calls that are not within the scope of the
Commission’s authority. Here are some other helpful phone numbers that
will be of value to you.

ADVERTISING CONCERNS
dakin’ It to the Sireeis

Sally, a real estate broker with
ABC Realty, practices commercial
brokerage. Sally is friends with
Mary, who recently bought two
strip centers as investment
properties. Mary offers to pay
Sally to manage the properties
for her and assist her with

locating tenants for her properties. ABC Realty does not allow affiliated
brokers to practice property management; therefore, Sally would have to
do it independently and use social media to locate prospective tenants.
Sally places an ad on her personal Facebook page that states:

© 2023 NC REAL ESTATE COMMISSION 31



SEGMENT TwO COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

Are you looking for a great retail location for your coffee houge? Brand new location
with exieting drive-thru! Look no further, [ have the perfect commercial site for you.

Nice, ien’t it?! [f you are interested, call Sally Wholegome at 555-555-5555 or
email me directly at cally@wholesome.com.

Is Sally’s Facebook post considered an advertisement? If so, is she
in compliance with License Law and Commission rules?

RULE 58A .0105: ADVERTISING

If a broker posts a property on their social media page for sale or lease, is
this considered a form of advertising? Yes. According to License Law and

Rules Comments section of the North Carolina Real E License Law
and Commission Rules publication, the Commission includes any offer to
sell, buy, exchange, rent or lease real property by a broker, advertising.

Social Media

Do I have to get the consent of my BIC before I post an
advertisement on social media?

Yes. The Commission views posts by brokers on social media as a form of
advertisement under Rule 58A .0105.
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Rule 58A .0105(a)
(1) indicates that a
broker must have
the authority to
advertise. Brokers
derive  their auth-
ority by receiving
consent from their
BIC and including
the name of the
brokerage or sole
proprietorship with

which they are affiliated in the advertisement.

Further, according to subsection (a)(2), brokers are also required to obtain
the written consent of the owner or owner’s authorized agent prior to
displaying a “for sale” or “for rent” sign on or otherwise advertising any
real estate.

Rule 58A .0105(b) also prohibits blind advertisements. A broker “blindly”
advertises a property they do not own when they fail to identify their
brokerage company in the ad and thereby give the false impression that
the broker owns the advertised property. In an effort to prevent blind
advertisements, every adver-

tisement shall include the name

of the firm or sole proprietor-

ship.

Can I use a logo to display
the name of my brokerage in
the advertisement?

Yes. While Rule 58A .0105(b)
prohibits blind advertisements
and requires the name of the
sole proprietorship/ brokerage in
the advertisement, the Rule
does not specify the manner in
which the broker posting the
advertisement must comply with
this requirement. Therefore, a
broker may use a logo to
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identify the name of the sole proprietorship/brokerage in which they are
affiliated as long as it is readable.

In addition, since a BIC is responsible for all advertising by or in the name
of the brokerage, the BIC must take all steps necessary to ensure that all
advertising is truthful and complies with Commission rules.

NOTE: A generic franchise logo or personal logo is not sufficient to comply
with the Rule because it is not the name of the brokerage.

COMMERCIAL NEWS FLASH: BIC Consent Required for Advertising

Is it okay for the name of my sole proprietorship/brokerage to be
displayed after the consumer clicks on my advertisement?

No. Brokers have mistakenly believed that as long as a consumer can get
to the name of the sole proprietorship/brokerage with just “one-click” on
the post, they are adhering to the advertising rule. The Commission does
not have a “one-click” rule. Rule 58A .0105(b) specifically states that every
advertisement must indicate that it is the advertisement of a broker or
firm. Therefore, if a broker posts a picture on their social media page
advertising a property without the name of the sole proprietorship/
brokerage in the post or on the picture, the broker may be in violation of
the Rule.

Therefore, when brokers use social media to advertise property, they
should include the name of the sole proprietorship/brokerage:

¢ in their social media nhame/handle;

¢ in the caption of their post;

e on the image of the property; and/or

¢ in their videos (e.g., stories, reels, etc.)

Once an advertisement is viewed on social media, a consumer should be
able to identify the name of the affiliated sole proprietorship/brokerage
upon sight. Consumers should not have to “click” on a link in an
advertisement in order to identify the name of the sole proprietorship/
brokerage.
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Does the Commission prescribe the language that brokers must include in
the advertisement? No. Although the Commission’s advertising rule does
not regulate content, if an advertisement is discriminatory in nature and
violates federal and/or state fair housing laws, the broker may be in
violation of Rules 58A .0120(d) and .1601. Therefore, brokers are expected
to comply with federal and state laws regarding advertising content;
specifically, federal and state fair housing laws.

In plain words, to ensure compliance with federal and state fair housing
laws, brokers should advertise the property and not who they would want
in the property. Also, brokers should ensure that advertisements are
truthful and accurate. Basically, the ads must not contain misleading
statements or misrepresentations regarding the property.

Am I responsible if my advertisement is sent to multiple platforms? Yes. If
a broker posts an advertisement on a website and authorizes the website
to send the information to multiple platforms, the broker is essentially
agreeing to adhere to the websites’ terms of use. Therefore, the broker is
impliedly consenting to the information being released to undisclosed
websites, which increases the possibility that property information and
content may be altered during dissemination.

Further, brokers mistakenly believe they cannot be held liable for property
information distributed to third party websites. This is incorrect. The
Commission may hold a broker responsible for all information that they
create for any form of advertising or distribution of property information,
regardless of the platform. Additionally, brokers are expected to
immediately update property information as it changes in any platform in
which the broker placed the advertisement.
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COMPETING OFFERS
dakin’ It to the Sireeis

Rock Town, NC - Friday, Broker
April visited the Commission
regarding brokers sharing the
Facebook posts of other brokers.
Apparently, April’s seller saw
their property advertised on
social media by a broker who

did not have their permission to advertise their property. The seller, who
wishes to remain anonymous, is irate and wants to know if this is against
License Law and Commission rules.

Is it permissible for a cooperating broker to share an advertisement on
social media of the listing broker’s advertisement without the seller’s
consent?

BIC Consent to Advertise

We all understand that a brokerage’s BIC is responsible for all of the firm’s
advertising. Does that include social media?

Do I have to get the permission of the broker who posted a
property on social media before I share their advertisement?

Yes. Pursuant to Rule 58A .0105(a)(1) and (2), a broker must have
consent of the BIC, indicate the name of the brokerage, and obtain the
written consent of the owner or owner’s authorized agent to advertise the
property. Essentially, if a broker shares a post on social media without the
consent of the BIC, name of the sole proprietorship/brokerage, or owner of
the property (e.g., owner’s authorized agent), they may be in violation of
Rule 58A .0105.

Also, brokers who are members of the National Association of Realtors
(NAR) have additional requirements they must adhere to under the NAR'’s
Code of Ethics. The NAR considers the copying and publishing of another
broker’s listing information advertising. As such, it requires specific
authority from the listing broker/brokerage prior to sharing a post on social
media because they have the written listing agreement with the seller.
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Standards of Practice of the National Association of
REALTORS® states:

REALTORS® shall not offer for sale/lease or
advertise property without authority. . .

In summary, sharing a social media post (e.g., story, reel, or video)
without the permission of the listing broker may violate the Code of Ethics
and Standards of Practice of the National Association of REALTORS®.
Therefore, brokers should obtain permission, preferably in writing before
they click “share” or repost an advertisement.

Further, NC REALTORS® published a Legal Questions & Answer Update on

August 27, 2020, entitled, Can I Advertise Another Firm’s Property on
Social Media? Basically, the article clarifies that a REALTOR® may be in

violation of Article 12 in the Code of Ethics if they do not have the authority
to share an advertisement. Therefore, if a REALTOR® is trying to share an
advertisement on social media, they should obtain the permission of the
listing agent first to ensure compliance with the Code of Ethics.

Best Practices for Brokers Advertising on Social Media

The Commission will hold a broker/brokerage responsible for the property
information that is posted on social media, authorized websites, or any
other advertising media. Therefore, brokers should consider implementing
the following best practices prior to advertising on any media platform:

e obtain consent of supervising BIC;
¢ include name of sole proprietorship/brokerage;

e receive written consent from the property owner or their authorized
agent;

e verify the accuracy of all information;
e research websites and third-party platforms prior to advertising;

e consistently monitor the advertisement to ensure the accuracy of the
property information; and

e create an “alert” so that you are notified when information is posted
about the property.

Advertising, especially advertising on social media, can create some
unexpected challenges. Therefore, brokerages should create specific
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policies regarding advertising platforms that affiliated brokers are
permitted to use.

COMMERCIAL NEWS FLASH: Advertising Records Must Be Kept

FIRM LICENSING

An individual licensee may choose
to create a business entity under
which she will conduct real estate
brokerage activity. The
Commission does not mandate or
advocate the creation of one
business entity type over the
other. However, in order to make
an informed decision regarding an

entity, it is imperative that brokers know the difference between an entity
and a sole proprietorship. Regardless of the business structure selected for
brokerage activity, each will have its own advantages and consequences.
Therefore, brokers should seek the advice of legal counsel, a business
consultant, and/or a tax expert to make an informed decision.

Entities

The Commission regularly receives inquiries regarding the distinction
between entities and sole proprietorships. N.C.G.S. §59-73.1 defines a
business entity as:

a domestic corporation (including a professional
corporation as defined in G.S. 55-B-2), a foreign corporation
(including a foreign professional corporation as defined in G.S.
55B-16), a domestic or foreign nonprofit corporation, a
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domestic or foreign limited liability company, a domestic or
foreign limited partnership, a domestic partnership, or any
other partnership.

Commission staff does not advise individuals on how to structure their real
estate business. However, if the business is a partnership, corporation,
limited liability company, association, or other business entity that
conducts real estate brokerage activity, then the entity must be licensed.
Prior to the submission of a firm license application, a domestic entity must
be created and registered in North Carolina. If a foreign entity, it must
obtain a Certificate of Authority from, and register with, the North Carolina
Secretary of State (NCSOS) before conducting brokerage activity in NC.

An entity is created by written agreement (e.g., Articles of Corporation,
Operating Agreement, etc.), and registration with the NCSOS. Once the
entity is registered with the NCSOS, it may then apply for a firm license
from the Commission pursuant to N.C.G.S. §93A-1 and 2.

License Law and Commission rules specify that any business entity (other
than a sole proprietorship) must obtain a separate firm license. Further, the
entity must obtain a firm license prior to engaging in any brokerage activity
and/or receiving any compensation for brokerage activity in NC. A broker
may submit a firm license application by:

e going to www.ncrec.gov;

e clicking on Forms;

e clicking on Application Forms;

e clicking on Firm Application (REC 1.72); and
e completing the form.

Additionally, an entity must have a qualifying broker (QB). The QB must be
a principal of the entity, such as an officer, manager, general partner, or
person/entity owning 10 percent or more of the business entity. Also, the
QB must possess an active NC broker license that is not on provisional
status.
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One of the QB’s many responsibilities per Rule 58A .0502(g), is to
designate a BIC for each office. An entity cannot practice brokerage in NC
without its QB having designated a BIC for each office., A QB may
designate themselves as BIC as long as they meet the requirements.

An entity can also be created specifically for the receipt of compensation
earned as an affiliate of another licensed brokerage. If an entity is created
solely to receive compensation, a QB is still required pursuant to Rule 58A
.0502; however, a BIC is not required if the four criteria set out in Rule 58A
.0110(c) are met. While Rule 58A .0502 requires all entities created for
compensation only, to have a QB, Rule 58A .0110(c) indicates a BIC is not
needed for the entity as long as the entity:

(c)...

(1)is organized for the sole purpose of receiving
compensation for brokerage services furnished by its
qualifying broker through another firm or broker;

(2)is treated for tax purposes as a pass-through business
by the United States Internal Revenue Service;

(3)has no principal or branch office; and

(4)has no licensed person associated with it other than
its qualifying broker

The Commission has several resources available regarding firm licensure.
The following resources may provide some clarity for brokers:

Do I Need A Firm License Business Entity FAQs

Sole Proprietorships

A sole proprietorship is a business that is owned by an individual who is
personally liable for all the debts/obligations of the business. If a broker is
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a sole proprietor, a firm license is not required because a sole
proprietorship is not considered an entity. However, to legally practice
brokerage, a sole proprietor must have a current and active license
because the business and the broker are one and the same.

Can I work as a sole proprietor without being a BIC? Only in limited
situations. Under Rule 58A .0110(b), a sole proprietor does not need to
designate a BIC if they do not:

e engage in any transaction where a broker is required to deposit and
maintain monies belonging to others in a trust account;

e engage in advertising or promoting services as a broker in any
manner; or

e have one or more other brokers affiliated with the sole proprietorship
in the real estate business.

For example, if a prospective buyer/tenant already knows that a broker is
licensed and contacts the current and actively licensed broker, who does
not advertise properties or brokerage services, then the broker can
represent the buyer/tenant or refer the buyer/tenant to another broker for
compensation without being a BIC.

Therefore, brokers who will be conducting brokerage activity as a sole
practitioner must also designate themselves as BIC. In a less common
scenario, if the owner of the sole proprietorship allows other brokers to
affiliate with the sole proprietorship, one of those affiliated brokers could
serve as BIC instead of the owner if they meet the requirements of Rule
58A .0110.

FIRM LICENSING CONCERNS

Viewer Poll

Do I need a firm license if I only use
my LLC to receive compensation?

Yes. Rule 58A .0502(a) requires:

. every business entity other than a sole proprietorship to
apply for and obtain from the Commission a firm license prior
to engaging in business as a real estate broker.
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The firm license application process requires the accurate
completion of the_Eirm Application Form (Rec 1.72) and
the appropriate submission of supporting documentation
(e.g., documentation from the NCSOS). Rule 58A .0502(c)
of this Rule lists the information required in the firm license
application.

If brokers need assistance with completing the firm license
application, the Commission has provided a Firm
Licensing video under Resources to assist brokers with
navigating this process.

ASSUMED BUSINESS NAMES

What do I need to do if I want to conduct
business in a name different from what'’s
on my real estate license?

The Commission allows sole proprietorships/
brokerages to conduct real estate activities
using an assumed business name pursuant to
Rule 58A .0103(c). However, in order to use

an assumed business name, the sole proprietorship/brokerage must first
register the assumed business name by submitting an Assumed Business
Nam rtificate to the North Carolina Secretary of State/County
Register of Deeds Office.

Once the certificate has been filed, the sole proprietorship/ brokerage must
notify the Commission in writing of their use of an assumed business name
pursuant to Rule 58A .0103(c).

E A sole proprietorship/brokerage notifies the Commission by
= submitting a Request Firm Name Change and/or

Request to Replace Firm License Certificate or Pocket
Card (Form 1.47) on the Commission’s website.
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Viewer Poll

I am a broker with 123 Realty, and I
don’t like my legal name. Can I file
an Assumed Business Name
Certificate so I can conduct
brokerage activity under an assumed
name?

a) Yes, just register, record, and notify the Commission using Form 1.47.
b) Yes, simply notify the Commission using Form 1.47.

c) No, since you are a sole proprietor and not an entity, you cannot use an
assumed name.

d) No, since you are an individual broker, you cannot use an assumed
name.

In adherence to the Rule, the Commission recognizes assumed business
names for licensed firms and sole proprietorships, not individual brokers.
Specifically, subsection I of the aforementioned Rule indicates:

. individual broker shall not advertise or operate in any
manner that would mislead a consumer as to the broker’s
actual identity or as to the identity of the firm with which he or
she is affiliated.

For example, if a broker is affiliated with a brokerage and their real estate
license has their legal name as Stickena Desktop, then they must conduct
brokerage activity using their legal name as shown on their North Carolina
real estate license. So if Stickena Desktop advertised her real estate
services as “The Real Estate Angel,” she would be in violation of
Commission rules because she cannot use an assumed business name
since she is not conducting brokerage activity as a sole proprietor.

In contrast, a sole proprietor may use an assumed business name that is
different from their legal name as long as they have filed an Assumed
Business Name Certificate and notified the Commission per Rule 58A
.0103(c). For instance, if John Doe is a sole proprietor and wants to
conduct business under the name “Prince Realty,” he must first search to
ensure the name is not in use, complete and file the Assumed Business
Name Certificate with the NC Secretary of State/County Register of Deeds
office, and notify the Commission of the assumed business hame using the
Request Firm Name Change and/or Request to Replace Firm License
Certificate or Pocket Card (Form 1.47).
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However, a sole proprietor does not have to file an Assumed Business
Name Certificate if they are using their legal surname or last name while
conducting business. For example, if John Doe would like to conduct
brokerage activity as Doe Realty, he does not need to file an Assumed
Business Name Certificate because “Doe” is his surname.

Similarly, a licensed entity that conducts business using a name other than
its legal name must file a Certificate of Assumed Business Name and notify
the Commission as well. The rationale behind this requirement is to assist
consumers with identifying the actual entity/sole proprietorship with whom
they are dealing in real estate transactions.

Nicknames

Rule 58A .0103 requires a licensee to use the name printed on their license

certificate when engaging in brokerage activities. If a broker who is

licensed under the name, William Robert Smith, uses the name, Robert

Smith, then, when his name appears in writing, it should indicate W.

Robert Smith. If Mr. Smith uses the nickname, ‘Rusty,” then, when
identifying his name in writing, he must write, William
‘Rusty” Smith. Simply writing Rusty Smith is prohibited. If
a licensee changes their name and wishes to use the new
name in their real estate business, they should submit the
Request for Broker Name Change and/or Request to
Replace Broker License/Pocket Card (Form REC 1.22) to
the Commission on the website www.ncrec.gov.

On December 1, 2017, the NC legislature
repealed Chapter 66, Article 14, and enacted
Article 14A, the "Assumed Business Name Act.”

N.C.G.S. §66-71.2 states that the purpose of the
Act is to:

afford the public the means to
ascertain the real name of persons
engaging in business in this State under
an assumed name by requiring those persons to register the
assumed business name . . .

The change modernized the assumed business name process and made it
easier to register, find, and maintain assumed business name information
for businesses. The Act altered the requirements for the assumed business
name certificate and created the means by which a single registration in
one Register of Deeds office can be effective for multiple counties. In the

article, Assumed Business Name Filing Deadline Coming December
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"'.lE:'!:u_!_: 1, 2022, the Commission informs brokers about the
e r-":.'l!;-'g:-:-_ modernization of the assumed business name registration
%ﬁﬁ;— process.

— :
II:,'E'-,!E.E'- Also, the article, A_Rose by Any Other [a]ytiit
2 . Name - Names, Name Changes, and - 'l"tlfl':"l
Assumed Names, clarifies the proper usage . ':i-..__.-i'-g-_ s
of names in advertising and informs brokers about the ﬁ.:-ﬂiE"_.ﬂ_lg-!
modernization of the assumed business name process. [ - =

AFFILIATION

Do I need to be affiliated with a BIC in order to practice real estate? It
depends. Are you a full broker or a provisional broker? According to Rule
58A .0506(a), a provisional broker may only engage and hold themselves
out as a real estate broker when their license is current and active and they
are supervised by the BIC of the brokerage in which they are affiliated. A
full broker may hold a license on active status while not being affiliated
with a BIC.

Can I work as a sole proprietor without being a BIC?
It depends. A sole proprietor who is not a BIC can:

e make referrals and
e represent unsolicited buyers.
A broker who is operating as a sole proprietor without being a BIC cannot:

e maintain a trust account;
e advertise; and/or
o affiliate other brokers.

So, if a full broker wants to maintain a trust account, advertise their
services, or affiliate other brokers, they must designate themselves as a
BIC and meet the requirements of Rule 58A .0110. As mentioned
previously, if the owner of the sole proprietorship allows other brokers to
affiliate with the company, one of those affiliated brokers could serve as
BIC instead of the owner if they meet the requirements of Rule 58A .0110.
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LIMITED NONRESIDENT COMMERCIAL LICENSE

Do I need a separate license to sell
or lease commercial properties in
North Carolina?

If you have a North Carolina real estate
license, you have achieved minimal
competency to practice any form of real
estate brokerage in NC. Therefore, a
separate license is not required prior to
conducting commercial real estate
transactions.

North Carolina’s broker license authorizes the practice of all brokerage
activity including commercial, residential, land, and property management.

However, a broker is strongly encouraged to speak with their BIC to ensure
they have the requisite competence and the permission of their brokerage
company to practice this specialty area of brokerage prior to engaging in it.

Can I get a Limited Nonresident Commercial Brokers license (LNCL)
if I live in North Carolina?

No. A LNCL is only available if you are a nonresident broker licensed in
another jurisdiction. If such a broker wishes to conduct commercial
brokerage activity in North Carolina, that broker will need to obtain a LNCL
pursuant to Rule 58A .1801. Rule 58A .1801(a) states:

Any person resident in a state or territory of the United States
other than North Carolina may perform the acts or services of a
real estate broker in North Carolina in transactions involving
commercial real estate if said person first applies for and
obtains a limited nonresident commercial real estate broker
license as provided in this Section.

The LNCL is a license issued to a person who:

e does NOT live or have any home, business, or delivery address in NC;

e has an active real estate broker or salesperson license in another
state;

e wants to enter NC to engage in commercial transactions as an
affiliated agent with their out-of-sate brokerage company; and
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e must enter into a Declaration of Affiliation and a Brokerage
Cooperation Agreement with a resident NC broker who will be
responsible for supervising the nonresident.

The LNCL is a broker license that restricts the holder to specific activities. A
LNCL holder may only enter NC to engage in commercial real estate
transactions as defined in Rule 58A .1802(1). If the LNCL holder obtains
any home, business, or delivery address in North Carolina, the individual
must apply for and obtain a NC broker license in order to engage in any
brokerage activity within NC, just like every other North Carolina resident
that wants to engage in brokerage activities.

=L

JAEE

Commission’s website here: Limited Nonresident

T The application for the LNCL can be found on the
'il
i mmercial Real E Licen Form REC 1.78).

Also, the Declaration of Affiliation of Limited =]
Commercial License is here: Declaration of
Affiliation Betw n Limit -
Nonresident Commercial Real Estate '::

Licen n Resident Broker (REC Form 1.79).

2k

COMMERCIAL NEWS FLASH: Business Entities Eligible for Firm License

LEARNING OBJECTIVES

Viewer Poll

Do Commission rules require Code of
Ethics training?

No. The Commission does not require
Code of Ethics training. Code of Ethics
requirements are set by the National
Association of REALTORS® (NAR).

Not all licensees are members of the NAR. Brokers who are NAR members
are required to complete Code of Ethics Training periodically in order to
remain in good standing as a REALTOR®,
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Members are required to complete

Code of Ethics training every 3

years. The course must include at

least 2.5 hours of instructional time

and is offered in distance format, in

synchronous courses, or in-person. These courses are offered

through local REALTOR® associations. Some of these courses, if they are at

least 4 hours long, may also provide Commission CE elective credit, but

only if the course was submitted and approved for CE elective credit with
the Commission.

CONTRACT SIGNATURES
dakin’ It to the direets

Miss Smith, a property owner
states: My significant other and I
own a property together. We are
breaking up and my significant
other told the broker that we
were both in agreement on
selling the property. I didn’t even
know the property had been

listed. Now it’s under contract and they are telling me that I have to sign.
Well, I am not going to do it. I want more money than they are telling me
that I will get from this property. This isn’t right. I am going to file a
complaint with the North Carolina Real Estate Commission.

1. If signatures cannot be obtained, will this result in a breach of
contract?

2. Could the buyer be entitled to damages?

3. Is there a probable violation of License Law and Commission rules?
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What if a property has two owners and both
have the legal right to sell the property or
their interest in the property, but only one of
them signs a listing agreement? Generally, a
listing agreement is only enforceable against
the person(s) who signed the agreement. As
such, the best practice is to get each owner
named on the deed to sign the listing
agreement.

Do all owners of the property have to sign the
offer to purchase? It is preferred/
recommended. Generally, every owner whose
name is on the deed to the property should
sign the offer to purchase, as this would make
it more likely that they will cooperate with the
conveyance because they are legally bound to
the contract terms.

What if one of the owners does not sign the offer to purchase? Clear title
to the property may still be conveyed as long as all owners agree to sign
the deed. But, if even one of the owners refuses to sign the deed, clear title
cannot be conveyed to the prospective buyer. In such a situation, the
owner(s) that do not want to sell the property may file a special proceeding
in the appropriate court and request a partition or sale in lieu of partition
pursuant to N.C.G.S. §46A-75. As should be obvious, this result can be
avoided by simply having each owner sign the listing agreement and the
offer to purchase.

What if the property is an estate property? If the real property is part of an
estate that has not yet been settled, then a personal representative
(executor or administrator) will need to sign the listing agreement and
deed to convey clear title to the property to the prospective purchaser.
However, personal representatives are not automatically given permission
to sell an estate property.

Following the death of a property owner, a qualified person must apply to
the appropriate Clerk of Court to be named a personal representative of the
deceased’s estate. If the deceased died with a will (testate), then the Clerk
will name the qualified person the executor of the estate. If the deceased
did not have a will (intestate), then the Clerk will name the qualified person
the administrator of the estate.

Only a properly named personal representative may sell real property on
behalf of an estate. If there is a will, and the will specifically grants the
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executor permission to sell real property, the executor may do so.

However, if the will is silent on this issue, or if there is no will, the personal

representative must obtain a permission from the Clerk of Court to sell the

real property. The petition for permission must contain a description of the
property to be sold, names and
contact information of the heirs
of the property, and a
statement as to why selling the
property is in the best interest
of the estate.

If the surviving spouse of a
decedent is the sole heir or
devisee of the estate, then a
summary administration may be
all that is needed. If there are
multiple heirs for an inherited
property, all heirs (and possibly
any spouses) must sign the
deed to convey clear title. If all heirs do not agree for the property to be
sold, they may petition the Court for the property/land to be partitioned.

There are also provisions for “small estates.” Due to the various
possibilities, potential listing agents should always consult an attorney
about what is required to successfully list and sell properties that are in an
estate or owned by multiple heirs.

BROKER OWNED PROPERTIES

Viewer Poll

Do I have to comply with License Law
and Commission rules when I am
selling my own property?

Yes. Per N.C.G.S. §93A-6(b)(3), a broker must comply with License Law
and Commission rules when selling their personally owned property. Quite
frankly, the Commission does not require the broker to disclose they have
a real estate license; however, the Commission strongly recommends this
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disclosure because having a license may enhance the negotiating position
of the broker if/when working with an unrepresented buyer.

Additionally, a broker still must comply
with N.C.G.S. §47E, Residential Property
Disclosure Act, when selling their own
property. The broker-seller may check
“Yes,” ‘No,” or “No Representation” on
the Residential Property and Owners’
Association Disclosure Statement
(RPOADS) but the broker-seller still has
a mandatory obligation under N.C.G.S.
8§93A-6 to discover and disclose material
facts in a timely matter, no later than
the point in which the prospective buyer
makes an offer on the property. The
Commission does have the authority to
discipline a broker who does not
affirmatively and timely discover and
disclose material facts when selling their own property.

Because a broker may be disciplined for failing to discover and disclose
material facts, it is imperative that the broker exercise reasonable effort to
ascertain any material fact about the property that may affect the
reasonable buyer’s decision to purchase the property. Further, Rule 58A
.0104(0) indicates:

. . a broker who is selling property in which the broker has an
ownership interest shall not undertake to represent a buyer of
that property except that a broker who is selling commercial
real estate as defined in Rule .1802 of this Subchapter in which
the broker has less than 25% ownership interest may
represent a buyer of that property if the buyer consents to the
representation after full written disclosure of the broker’s
ownership interest.

If a broker attempts to represent a buyer for the broker’s own property this
would create a conflict of interest. This is the reason it is a violation of
Commission rules. However, if the broker-seller lists the property with their
brokerage, another broker in the firm without an ownership interest may
represent the prospective buyer as long as the buyer consents to the
representation after full written disclosure of the affiliated broker’s
ownership interest.
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dakin’ It to the direeis

Broker Daniel states: I don’t
know what the North Carolina
Real Estate Commission thinks
they are doing. I have a broker’s
license, but I don’t use it to
represent other people. I only
manage residential rental
properties that I own.

I have the right to create my own lease. What I charge for a security
deposit and the requirements I put in my lease agreements are my
personal business. The tenants agreed to everything, and I have
everything in writing. Frankly, that is all that is required. The Commission
should mind their own business.

1. What rules and statutes apply?

2. Do all property owners have to follow provisions of the Tenant
Security Deposit Act (TSDA)?

3. Is there a probable violation of License Law and Commission rules?

COMMERCIAL NEWS FLASH: Unlicev&eﬁ kandlords Must Comply with TSPA &

The TSDA can be found in N.C.G.S. §42-50. This Act specifies that a tenant
security deposit must be placed in a trust/escrow account, or the owner
may post a bond. The Act does allow a broker to post a bond when
managing their own property. However, it is recommended that the broker
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place the tenant security deposit in a trust account and adhere to other
requirements of the TSDA such as:

¢ informing the tenant of the location of the security deposit;

e submitting interim accounting with an itemized list of deductions or
the full tenant security deposit within 30 days of the termination of
tenancy; and

e submitting a final accounting within 60 days of termination of
tenancy.

Additionally, a broker must comply with the Residential Rental Agreements
Act (RRAA). N.C.G.S. §42-42 essentially states that a landlord must:

e comply with building and housing codes unless the structure is
specifically exempt;

e make all repairs and maintain a fit and habitable premises;
e maintain common areas in safe condition;

e maintain and repair all plumbing, heating, ventilating, air
conditioning, and sanitary systems including any appliances supplied
or required to be supplied by the landlord; and

¢ install battery operated or electrical smoke detectors according to the
standards of the National Fire Protection Association, etc.

Even when managing their own property, it is recommended that a broker
inform the tenant that they have a real estate license. Most importantly, a
broker must follow the RRAA and the TSDA while managing their own
properties.

Neither the TSDA, nor the RRAA, apply to commercial transactions
involving non-residential properties or units.

YOU BE THE CONSUMER PROTECTION OFFICER

1. Sam and Julie are brokers with Z Realty and co-own a residential
property. They list the property for sale with Z Realty; Sam is the listing
agent. Z Realty practices dual agency. Tuck, a prospective buyer, is
interested in Sam and Julie’s property. Sam informs Tuck that he cannot
assist him with the transaction because he has an 80% ownership
interest in the property. However, Sam informs Tuck that Julie can
represent his interest because she only has a 20% ownership interest in
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the property. Therefore, Julie represented Tuck in the purchase of the
residential property she co-owned with Sam.

Did Julie violate License Law and Commission rules?

2. John Rock, a licensed broker affiliated with 123 Realty, advertises his
brokerage services as "The Rock Realty.”

Is John allowed to advertise using the name “"The Rock Realty?”
Why or why not?
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NCREC ROUNDTABLE

QUESTIONS ABOUT VALUATIONS

1. Is a broker price opinion (BPO) the same as an appraisal?

2. Can a broker communicate with an appraiser?

LEARNING OBJECTIVES

After completing this section, you should be able to:

e define appraiser pursuant to N.C.G.S. §93E;

e briefly describe the scope of the broker’s and appraiser’s role during
the appraisal process;

identify the types of assumable commercial mortgages;

list the common limitations a buyer may encounter when assuming a
mortgage;
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e define wholesaling;

e describe the Commercial Broker Lien Act N.C.G.S. §44A-24.1 et seq.,
and

e compare and contrast BPOS with comparative market analysis (CMASs)
and summarize the different fiduciary duties owed to recipients of
these opinions.

TERMINOLOGY

Appraisal: An analysis, opinion, or conclusion as to the value of identified
real estate or specified interests therein performed for compensation or
other valuable consideration.

Appraiser: A person who is licensed to develop and communicate real
estate appraisals or otherwise gives an opinion of the value of real estate
or any interest therein for a fee or other valuable consideration.

Assumable Mortgage: A mortgage loan that can be transferred to
another person.

Broker Price Opinion: An estimate, prepared by a broker that details the
probable selling or leasing price of a particular parcel, or any interest
therein, and provides a varying level of detail about the property's
condition, market, and neighborhood, and information on comparable
properties but does not include an automated valuation model.

Wholesaling: A strategy in which a party obtains a contract to purchase a
property from a seller, and then prior to closing, assigns their contract
rights to a buyer.

COMMERCIAL APPRAISALS

Appraisals are performed on a regular basis in both residential and
commercial real estate transactions in North Carolina. There are numerous
reasons why a party to a real estate contract may want to obtain an
appraisal. Some of the more common include:

e determining fair listing and selling prices;
e assist in lease negotiations;
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e assist lenders wanting to issue a loan;
e company acquisitions or dissolutions;
e environmental issues;

e eminent domain proceedings;

e tax assessment;

e zoning & planning questions of
profitability;

assist with auctions and forced sales;
and

replacement costs for insurance
policies.

Due to varied reasons for appraisals, and the involvement of brokers in the
process, this year’'s Commercial Update takes a deep dive into the
commercial appraisal process and the rules and ethics involved.

e assist lenders wanting to issue a loan;

e company acquisitions or dissolutions;

e environmental issues;

e eminent domain proceedings;

e tax assessment;

e zoning & planning questions of profitability;
e assist with auctions and forced sales; and

e replacement costs for insurance policies.

Due to varied reasons for appraisals, and the involvement of brokers in the
process, this year’s Commercial Update takes a deep dive into the
commercial appraisal process and the rules and ethics involved.

The Law
N.C.G.S. §93E-1-4(1) defines any real estate appraisal as:

. . . an analysis, opinion, or conclusion as to the value of
identified real estate or specified interests therein performed
for compensation or other valuable consideration.

The Appraiser

This opinion of value is generated by a licensed appraiser. N.C.G.S §93E
requires anyone performing an appraisal in North Carolina to be licensed as
an appraiser by the North Carolina Appraisal Board. An appraiser is defined
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as a person who for a fee or valuable consideration develops and
communicates such an opinion of value of real property, or any interest
therein.

A key understanding that all licensees must possess is that appraisers have
far more education and experience in the real estate valuation process than
brokers. While we as brokers may complete broker price opinions (BPOs)
and comparative market analyses (CMAs) for our customers and clients,
that work pales in comparison to the work done by appraisers when
determining the value of real property.

In all contexts, an appraisal results
from an independent, impartial, and
objective opinion of value that
represents the appraiser’s best
judgment based on all relevant
factual data reasonably available
that is derived utilizing appropriate
analytical methods. The ability of
an appraiser to deliver such an
opinion in a commercial setting is a
byproduct of hundreds of hours of
education, work, and practical
experience.

Not all appraisers are created equal, as the North Carolina Appraisal Board
recognizes four different levels of appraiser licenses. Like most professions
in the real estate world, a license is required before a real estate appraisal
may be provided for a fee.

The initial step to become an appraiser in North Carolina is the completion
of a 75-hour qualifying education course that focuses on appraisal
principles and practices. After completion of this course, an application is
filed with the NC Appraisal Board, and after a review of the applicant’s
background and character, a Registered Trainee number is issued to the
applicant.

After experiencing 1,000 hours of work as a trainee over a six-month
period and completing another 75-hour qualifying education course focused
on residential appraisals, the trainee may upgrade their credentials to that
of a Licensed Residential Appraiser.

After an additional 500 hours of experience as a Licensed Residential
Appraiser over at least a 12-month period, and another 50-hour qualifying
education class focused on statistics, modeling, finance, and advanced
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residential appraising, a Licensed Residential Appraiser may upgrade their
credentials to that of a Certified Residential Appraiser. Note that passage of
some college courses is a prerequisite for obtaining this certification.

Lastly, after completion of another 1,500 hours of practical experience, an
additional 180 hours of focused qualifying education, and having obtained a
bachelor’'s degree or higher from an accredited college or university, a
Certified Residential Appraiser may upgrade their credentials to that of a
General Appraiser. Note that only General Appraisers may complete
appraisals on commercial property (including residential properties with
greater than four units).

As is easily distilled from the above reading, the holder of a General
Appraiser designation in North Carolina is one who has more than 3,000
hours of appraisal experience and 300 hours of required education, in
addition to a college degree. It is this time in the classroom and in the field
that sets appraisers apart from others in the real estate industry.

Governing Body

The work of appraisers in North Carolina is governed by the North Carolina
Appraisers Act (N.C.G.S §93E). Pursuant to the Act, North Carolina
appraisers are governed by the North Carolina Appraisal Board (*NCAB")
located in Raleigh. The NCAB is an occupational licensing agency (like our
Commission) created to oversee the application, licensing, education, and
discipline of North Carolina appraisers.

On a national level, the work of
appraisers is largely governed by The
Appraisal Foundation, which, through its
Boards, is responsible for setting the
Congressionally authorized standards
and qualifications for real estate
appraisers. Within the Foundation exists
the Appraiser Qualifications Board
("AQB") that establishes the minimum qualifications for appraisers, and the
Appraisal Standards Board (“ASB”) that sets the minimum standards for
the appraisal practice in general.

To fulfill its purpose, the ASB promulgated the Uniform Standards of
Professional Appraisal Practice ("USPAP”). USPAP is the generally
recognized ethical and performance standard for the appraisal profession
across the country. USPAP was adopted by Congress in 1989, and contains
standards for all types of appraisal services, including real estate, personal
property, business, and mass appraisal. Compliance is required for state-
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licensed and state-certified appraisers involved in any federally related real
estate transactions.

While USPAP is written, amended, and interpreted by The Appraisal
Foundation, compliance with its provisions is enforced by each state’s
appraisal board.

Viewer Poll

What is the difference between an
appraisal and a BPO?

a) A BPO can be used to originate a
mortgage loan, but an appraisal
cannot be used for that purpose.

b) An appraisal estimates value, and a BPO estimates the probable sales
price.

c) Standards for a BPO are set by USPAP, and standards for appraisals are
set by the NCREC.

d) An appraisal can be performed for a fee, but a BPO cannot be performed
for a fee.

Remember that brokers perform an analysis of recently sold properties in
order to derive an indication of the probable sales price of a subject
property. This probable sales price of the property is estimated in the BPO.

A probable sales price is not an opinion or conclusion of value or worth.
Matter of fact, the North Carolina Appraisers Act specifically exempts BPOs/
CMAs from the real estate appraiser license requirements when it is
performed by a licensed real estate broker for a prospective or actual client
provided that the broker does not hold themselves out as being state
licensed as a real estate appraiser.

The Appraiser’'s Competency

As well all know, when espousing opinions, perfection is impossible to
obtain. This reality is also recognized in the appraiser profession.
“"Competence does not require perfection” is the understanding USPAP
begins with when discussing competency. The caveat, however, is that
appraisers "must not render services in a careless or negligent manner.”

To be competent, the USPAP Competency Rule requires that appraisers:
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. . . determine, prior to agreeing to perform an assignment,
that he or she can perform the assignment competently.
Competence requires:

1. the ability to properly identify the problem to be addressed;

2. the knowledge and experience to complete the assignment
competently,; and

3. recognition of, and compliance with, laws and regulations
that apply to the appraiser or to the assignment.

USPAP views competency as multifactorial. At
a minimum, competence requires familiarity
with the type of property at issue, the market
and geographic area in which it sits, potential
intended uses, the laws and regulations that
pertain to these factors, and the appropriate
analytical method(s) to utilize. This begs the
question of how one obtains this experience?

Most certainly the requisite experience an
appraiser needs to perform a particular
assignment may be acquired by personal
study or by associating with/hiring another
appraiser that has the required experience.
This action, however, may not be conducive
to accepting assignments from prospective
clients, as they may not be willing to wait.

As the old saying goes, "I can’t get a job without experience, but I can’t get
experience without a job.” USPAP accommodates this frequent reality by
providing specific guidance to appraisers that may not have the requisite
competence in all of the necessary factors required by a particular
assignment, but still want to assist the prospective client. Specifically, the
USPAP Competency Rule states:

If an appraiser determines he or she is not competent prior to
agreeing to perform an assignment, the appraiser must:

1. disclose the lack of knowledge and/or experience to the
client before agreeing to perform the assignment;

2. take all steps necessary or appropriate to complete the
assignment competently; and
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3. Describe, in the report, the lack of knowledge and/or
experience and the steps taken to complete the assignment
competently.

What does the appraiser do if they believed they had the requisite
competence when they accepted the assignment, but subsequent
information revealed that they now lack the competence to complete the
assignment? USPAP mandates that the client be informed, that the
appraiser take all steps necessary to complete the appraisal competently,
and then explain in their report where the appraiser lacked the necessary
knowledge and/or experience, and what was done to overcome the deficits.
If the appraiser cannot complete the assignment competently, the only
option is to withdraw from the assignment.

The Appraiser’s Client

As was mentioned at the outset of this section, there are a variety of
reasons why an appraisal may be requested. As such, the person or entity
hiring an appraiser can be just as varied. While a buyer or seller of
commercial real estate may engage an appraiser to better understand a
property’s value, the most common situation is where a lender on behalf of
a buyer has commissioned an appraisal in an effort to assure that the
lender’s loan to value ratios fall within their required parameters.

While the appraiser must always adhere to the USPAP when performing an
appraisal, the appraiser must also comply with the specific requirements
from their client. Lenders, as well as Freddie Mac, Fannie Mae, and other
governmental entities will all have specific requirements that the appraiser
must meet in order to fulfill the scope of work. Further, state and local
governments, corporate officers, transportation departments, insurance
companies, and even couples wanting a divorce may have special needs
regarding their request for an appraisal.

As brokers, we need to be cognizant of who has hired the appraiser,
because that will dictate how we contact and provide information to, and
obtain a report from, the appraiser. Keep in mind, the appraisal typically
belongs to the person or entity that hired the appraiser, and thus that
person or entity has control over who may be able to access the report.

Regardless of who has hired the appraiser, the appraiser must make sure
to meet all the requirements mandated by their client. These specific
requirements can be broad and vary depending on the type of appraisal,
but regardless of the circumstances, the appraiser must follow those
requirements to the letter in order to fulfill their client’s needs.
Furthermore, as appraisers must comply with USPAP, they must make
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certain that the client’s requirements do not violate any USPAP rules or
obligations.

Viewer Poll

Does the buyer’s choice of financing
impact the appraisal process?

a) No, all appraisals are the same
regardless of the type of
financing.

b) No, the appraiser is not told about the type of financing the buyer is
getting.

c) Yes. The appraiser must comply with the requirements of the mortgage
lender and guarantor.

d) Yes, it impacts the type of value the appraiser must provide.

Appraiser Ethics

Appraisers must adhere to the ethical principles detailed in USPAP.
Generally speaking, USPAP requires that all appraisers:

Promote and preserve the public trust inherent in appraisal
practice by observing the highest standards of professional
ethics.

USPAP’s ethics rule is further divided into three categories, Conduct,
Management, and Confidentiality.

e Under the Conduct category, an appraiser must “perform assignments
with impartiality, objectivity, and independence without
accommodation of personal interests.” In plain terms, an appraiser
must eliminate all bias, not advocate for any interest or party, nor
include any predetermined opinions or conclusions.

e The Management category requires an appraiser to disclose anything
of value that may have been given when obtaining the appraisal
assignment from the client. Further, an appraiser may never accept
an assignment where the compensation is contingent upon a
particular result.

e The Confidentiality category requires an appraiser to protect the
confidential nature of their relationship with their client, especially
when communicating assignment results, and may only disclose
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results to persons specifically authorized by the client or when
mandated by due process of law.

Always remember that the appraiser is approaching their

work in an unbiased fashion. As stated in the thoughtful

article, The Appraiser’s Role Isn’t to Kill Your Deal, an

appraiser must not perform an assignment with bias nor

accept an assighment that includes the reporting of
predetermined opinions and conclusions. Appraisers must

not advocate the cause or interest of any party or issue.

Basically, an appraiser does not care about the interests of the buyer of the
subject property because the buyer is not their client.

The Commercial Appraiser’s Process

At the outset of any appraisal assignment, the appraiser must determine
whether they are able to competently perform the assignment as detailed
in the request. This requirement not only encompasses competency from a
knowledge, experience, and licensure level, but also the ability to properly
complete the work based upon the property’s geographic area, property
type, or market location. If the appraiser does not believe, after application
of due care and diligence, he is competent in all these areas concerning a
particular assignment, the appraiser must refuse or withdraw from the
assignment.

For each assignment accepted, an appraiser should generally follow a four-
step process:

e Identify the problem or issue at stake;

e Determine the scope of the work necessary to address the identified
problem;

e Gather the information and data (whether through personal
investigation or research) that needs to be analyzed to comply with
the scope of the work and address the problem to solved, and then
complete the analysis; and

e Prepare an appropriate report that discloses the research and
analyses performed and the conclusions and opinions derived
therefrom.

Valuation Approaches

While there are a variety of methods and models that appraisers may use
for any particular assignment, for our purposes here, we will focus on the
three most common approaches used in commercial real property
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appraisals. They are the Market Value Approach, the Income Approach, and
the Cost Approach.

1. The Market Value Approach

When utilizing this approach, the appraiser is seeking “the most probable
price which a property should bring in a competitive and open market
under all conditions requisite to a fair sale, where parties are acting
prudently and knowledgeably, without undue stimulus.” Inherent in this
definition is the concept that the contemplated transaction is arm’s length,
and that the value reflects only the perspective of the marketplace, not
that of any particular party.

This approach begins with knowledge and understanding of the subject
property, which is typically accomplished by personal inspection, as well as
gathering and verifying information through research.

Using this type of approach anticipates that the appraiser is at least as
knowledgeable about a property as a typical market participant would be. If
the subject property type is commonly appraised and the appraiser
typically performs her work in this market, then the scope of work will be
less than would be required for the appraiser to get up to speed on a
market they have not worked in before, or a property type that is truly
unique to the appraiser.

Understanding supply and demand in the market where the subject
property is located, as well as an examination of the sales history of like
kind and quality properties is an integral part of this approach.

In this context, a real estate broker may be able to provide valuable
information to the appraiser concerning comparable properties. An
appraiser may obtain this information through online database services and
not actually visit and inspect each comparable property. However, if the
broker has done this work, and personally inspected and documented
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comparable properties, that information may be valuable to an appraiser,
as it will assist the appraiser in formulating a more well rounded and
accurate opinion of value.

2. The Income Approach

For commercial properties that generate a stream of revenue, appraisers
will often use the income approach to determine the value of the property.
The concept behind this approach is the determination of the present-day
value of future streams of income. Appraisers are able to use this approach
for office properties, shopping centers, multifamily developments, and the
like. Even if the property is owner occupied, it can be valued based upon
what it would generate if the owner vacated the property in favor of
tenants.

The income approach initially requires a determination of the net operating
income generated by the property. This is reached by an analysis of the
total revenue that could be generated, less the costs directly related to that
revenue (vacancy, collections, etc.), less the operating expenses necessary
to keep the property running. The bottom line number, after all revenue
and expenses are totaled, is called the net operating income ("NOI").

The second metric used by appraisers when using the income approach is
the capitalization rate, often referred to as the "cap rate." In its simplest
form, the cap rate is a financial metric used by investors to evaluate the
potential profitability of an income-generating property. It is calculated by
dividing the property's net operating income (NOI) by its current market
value or acquisition cost. The resulting percentage represents the rate of
return an investor can expect to earn annually from the property, assuming
it is purchased entirely with cash. As a powerful tool, the cap rate aids
investors in comparing different properties, regardless of their size or
location, enabling them to make well-informed decisions when allocating
their capital within the dynamic real estate market. Therefore,
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understanding and analyzing the cap rate can significantly enhance an
investor's ability to identify lucrative investment opportunities and optimize
their overall portfolio performance.

Let's walk through an example of how a commercial real estate appraiser
would calculate the capitalization rate (cap rate) and then the market value
for a commercial property generating $85,000 in net operating income
(NOI).

The appraiser would begin by gathering data on comparable properties in
the same market which will serve as benchmarks to assess the subject
property's value. This process not only involves finding properties with
similar features, it involves determining the NOI for each comparable
property. Once this has been determined, the NOI is divided by the sales
price and the quotient is then multiplied by 100 to give you the cap rate.
This process is repeated for each comparable property to arrive at a cap
rate for the market.

For example, if the average cap rate for comparable properties is 6.5%, the
appraiser would divide the subject property’s NOI ($85,000) by 6.5%
(0.065) to arrive at an estimated market value of approximately
$1,307,692. It's essential to remember that the actual appraisal process is
more intricate and considers additional factors, but this simplified example
demonstrates how a commercial real estate appraiser can use the income
approach to estimate the market value of a property based on its net
operating income.

3. The Cost Approach

Valuation utilizing the cost approach is based upon the principle of
substitution. In general, substitution stands for the proposition that a
property’s maximum value tends to correlate with the cost of obtaining an
equal alternative property within the same time constraints. Put simply, a
prudent investor would pay no more for an income-producing property than
it would cost to build or purchase a similar property.

The Cost Approach to valuation anticipates completion of three steps prior
to reaching a valuation.

Valuing the land as if it was vacant;

e Estimating the current cost of reconstructing all the improvements on
the land and adding this to the land valuation; and

e Depreciating the existing improvements based upon either their actual
deterioration, functional obsolescence, or economic obsolescence, and
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then subtracting the depreciation from the current cost of
reconstruction and land valuation.

Another area to be aware of is the method by which the appraiser
considers construction costs. Is the appraiser analyzing replacement costs,
or reproduction costs? Remember that replacement cost is simply the
insertion of like kind and quality features readily available in the market.
Reproduction cost, however, anticipates the construction of exact
duplicates of the specific features.

Reconciliation and Reporting

The process of arriving at a market valuation for a commercial property in
an appraiser's final report involves a careful reconciliation of the common
approaches to valuation discussed above. Reconciling them ensures a more
accurate and comprehensive valuation.

This reconciliation process involves assigning different weights to each
approach based on their relevance and reliability in the specific context.
The appraiser may give more weight to the income approach if the
property is primarily income-generating or rely heavily on the sales
comparison approach if there are sufficient comparable sales data
available.

By thoughtfully reconciling the various approaches, the appraiser can arrive
at a comprehensive market valuation for the commercial property. The final
report would present a well-supported and defensible value, providing
stakeholders with a reliable basis for decision-making in matters such as
financing, acquisitions, dispositions, or property taxation. The appraiser's
expertise, experience, and adherence to professional standards play a
critical role in ensuring the accuracy and credibility of the valuation
presented in the final report.
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Broker’s Communications with Appraisers

Viewer Poll

Can brokers communicate with
appraisers and maintain appraiser
independence requirements?

a) Yes, brokers may communicate with appraisers and not violate Dodd-
Frank, TILA, and USPAP.

b) No, it would violate Dodd-Frank.
c) No, it would violate the Truth-in-Lending Act.
d) No, it would violate USPAP.

A broker may communicate with an appraiser to assist them in arriving at a
more well-rounded and defensible opinion of value. Remember, the role of
the broker is to advocate on behalf of their client and adhere to their
fiduciary duties while providing agency representation.

Although brokers are providing the property information for appraisers to
ascertain their opinion of value, the communication of information is
generally a one-way street from the broker to the appraiser. Brokers
should not expect appraisers to discuss comparable properties with them or
give them confidential information; in fact, they will not.

Brokers may communicate with appraisers and not violate
Dodd-Frank, TILA, or USPAP. In the article, Issue Brief: HbEg
Appraiser Independence, published by the NAR®, it quotes #-:. :
Dodd-Frank as follows: o

The requirements of subsection (b) shall not be [=]
construed as prohibiting a mortgage lender,
mortgage broker, mortgage banker, real estate broker,
appraisal management company, employee of an appraisal
management company, consumer, or any other person with an
interest in a real estate transaction from asking an appraiser to
undertake one or more of the following:

1. Consider additional, appropriate property information,
including the consideration of additional comparable
properties to make or support an appraisal.
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2. Provide further detail, substantiation, or explanation for the
appraiser’s value conclusion.

3. Correct errors in the appraisal report.

The NAR® recommends that brokers prepare an Appraiser’s Package in
advance and have it available for the appraiser at the property. If the
appraiser does not accept the packet of information prepared by the
broker, the broker may send an email to the appraiser’s client and include
any documentation and data that was attempted to be shared with the
appraiser. This communication will evidence the broker’s due diligence in
adhering to their fiduciary duties to their client.

Brokers may want to provide the following pieces of information to the
appraiser early on in the process:

e Deed containing the property’s legal description;

Plat maps and surveys;

e Property features and upgrades;

e Current property tax bill;

e Zoning ordinance and zoning district map;

e A list of comparable properties with detailed information obtained by
the broker may not be part of public or membership databases; and

e Tenant rosters and lease summaries for each tenant in the subject
building.

Although brokers are providing property and market information to
appraisers to assist them in forming their opinion, the communication of
information is generally a one-way street from the broker to the appraiser.
Brokers should not expect appraisers to discuss comparable properties with
them or give them confidential information; in fact, they will not.

Broker Prohibitions When Working with Appraisers

Whenever working with an appraiser, the broker must remember to abide
by all laws and rules concerning communications with the appraiser, and
about the appraisal.

In the Commission article, Can I Talk to the Appraiser?,
the Commission discusses the duties of the broker,

appraiser, and the questions that the broker may ask
during the appraisal process. When communicating with
the appraiser, under no circumstances should a broker
attempt to coerce, extort, collude, or influence an
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appraiser’s opinion of value of a property. Quite frankly, Rule 58A .0120(c)
prohibits such conduct:

A broker shall not coerce, extort, collude, instruct, induce,
bribe, or intimidate a service provider in a real estate
transaction in order to influence or attempt to influence their
findings, report, or decision. Service providers include, but are
not limited to, appraisers, attorneys, inspectors, financial
lenders, and contractors.

Broker liability, pursuant to N.C.G.S. §93A-6(a)(1), for making
misrepresentations is a big risk when it comes to the topic of appraisals. A
broker’'s misrepresentation of the appraisal process, or the appraiser’s
report may create civil liability and a violation of Commission rules. Each of
the following statements could be construed to be a factual
misrepresentation:

e “"The appraiser undervalued the home, its value is actually much
higher.”

e “The value of the home is what you are paying for it, not the
appraiser’s opinion of value.”

e “An appraisal is just as good as getting a home inspection.”

e "Don’t worry about the low appraisal. Once you own this home, you
will have lots of equity in it because of what you paid.”

e “"Home values always go up. Your home will increase in value and you
can always refinance it in a year or two.”

e “Zillow and some appraisers often say the property is worth more
than it really is. As a real estate broker, I know your home is actually
worth less than what those sources say.”

Understanding the extent of these misrepresentations requires mastering
some vocabulary and recognizing the distinctions in roles and requirements
between appraisers and brokers.

Understanding the extent of these misrepresentations requires mastering
some vocabulary and recognizing the distinctions in roles and requirements
between appraisers and brokers.

e WORTH / VALUE - Interchangeable terms that should only be used by
licensed appraisers. Appraisers determine value or worth.

e PROBABLE LIST PRICE or PROBABLE SALES/LEASE PRICE - The
estimate provided by a real estate broker as to the proper amount at
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which to either list a property or to accept in a purchase/lease
contract.

e ACTUAL PRICE -The amount actually paid in dollars for the real
estate.

Brokers should always avoid using the words “worth” or “value” in their
discussions with consumers or clients. References to worth and value can
lead to misrepresentations and potential liability for rendering an opinion
that can only be legally provided by a licensed appraiser.

Bottom line, brokers may ask appraisers to consider additional property
information, clarify their opinion of value, or correct any issues during the
appraisal process as long as they are not coercing, influencing, or
persuading the appraiser. If a broker participates in this type of conduct,
they may be in violation of Rule 58A .0120(c). Further, brokers must guard
against misrepresentations concerning appraisals, or risk a violation of
N.C.G.S. §93A-6(a)(1).

Appraiser Bias?
What if I think racial bias exists in the appraisal?

If a broker or buyer thinks racial bias exists in an appraisal report, the
broker or buyer may file a complaint with the North Carolina Appraisal
Board and the North Carolina Human Relations Commission. Further, the
broker may suggest that the buyer

contact the lender to request a

different appraiser and subsequent

appraisal for the property. Brokers

should not attempt to communicate

with the appraiser their belief that

racial bias exists in the appraisal

report.

Best Practices for Brokers
Brokers should remember:

e itis illegal to attempt to influence or coerce appraisers;

e it is not within a broker’s scope of responsibility to indicate value or
demand an appraiser use specific comparables;

e it is permissible for a broker to communicate with appraisers to
provide relevant information during the appraisal process; and

e a broker may cooperate but must not use coercion to manipulate
information in the appraisal report.
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Bottom line, brokers can give
data but not direction,
provide information but not
influence, and cooperate with
the appraiser without any
coercion. Brokers can always
provide supporting info and
documentation for the
appraiser to consider during
the appraisal process, but
brokers cannot insist that the
provided information be
used. Further, if a broker
attempts to change,
manipulate, or influence data
in the appraisal report, this may be a violation of the Dodd-Frank Act.
Additionally, brokers should remember that certain acts such as coercion,
collusion, etc. are prohibited under Rule 58A .0120.

ASSUMING A COMMERCIAL MORTGAGE

Viewer Poll

Which of the following is an
INCORRECT statement regarding a
loan assumption?

a) The mortgage note must have an
assumption clause.

b) The lender must agree to the assumption.
c) The borrower has to meet the lenders creditworthy guidelines.

d) So long as the borrower makes the payments on time, there are no
issues.

Over the past several years, many buyers of commercial property were
able to obtain loans with interest rates in the 3%-5% range. Today, with
the prime rate above 8%, buyers are looking longingly at the interest rates
the seller is enjoying and seeking to take advantage of the lower rates by
offering to assume the seller’s loan.
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The ability of a seller to permit her buyer to assume the seller’'s mortgage
is controlled by the language in the seller’'s loan documents. Specifically,
the presence or absence of an alienation (due on sale) clause. Some
lenders include alienation clauses that give the lender the option of either:
(@) requiring the seller-borrower to pay off the entire loan at the time of
conveyance; or (b) permitting the buyer to assume the entire remaining
loan balance. As a practical matter, note that by choosing option (a), the
lender will also trigger the acceleration clause found in the note.

Many types of commercial loans are assumable, including Fannie Mae,
Freddie Mac, HUD multifamily, and CMBS loans. Sellers should be
counseled to carefully review their note and be cognizant of all the
potential costs and benefits associated with a loan assumption. Open and
frank communication between the seller and the lender may often facilitate
an opportunity for a buyer to assume an existing loan, which may be a real
benefit to both buyers and sellers.

BROKER PRICE OPINIONS

In this section we provide a brief history of BPOs in North Carolina. Our
“history” section speaks to how BPOs were handled prior to 2012 and a bit
of the controversy that lead to the License Law amendments in 2012. The
remainder of the section will focus on the existing law and how brokers
should be handling requests for these often critical opinions.

History

BPOs have been around for decades. That said however, prior to 2012,

there was friction between real estate brokers and appraisers concerning

the preparation of, and language contained in, BPOs. The law has always

been that any person getting paid to provide a “market value” of real

estate must be a licensed appraiser. There was also a narrow exception

that allowed real estate brokers to prepare CMAs that provided a probable
selling price of real estate. The friction arose largely due to
the fact that BPOs were not mentioned in that exception. As
demonstrated in a 1997 article in the Commission’s Real
Estate Bulletin, Broker Price Opinion Revisited, the
North Carolina Appraisal Board (NCAB) wrestled with the
statutory exception allowing real estate brokers to complete
CMAs and whether that also applied to BPOs.
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The article noted that the terms BPO and CMA were being used
interchangeably, but the NCAB'’s rules did not define or even mention a
BPO. So the question became “when may a person not licensed or certified
by the [NCAB] lawfully perform a [BPO]?” After additional analysis by the
NCAB, it concluded that a broker may perform a BPO “not only for his or
her actual client in a real estate brokerage transaction, but also for
prospective clients such as buyers or sellers just entering the real estate
market, or banks and relocation companies who must regularly sell real
property through a broker’s services.”

The NCAB went on to define “prospective clients” to include anyone whom
the real estate licensee reasonably anticipated may become a real estate
client. Thus, for most of the early 2000s, the rule was that a broker could
perform a comparable sales based BPO for the broker’s existing client, or
for one whom the broker believed may become his or her client.

In the aftermath of the 2007 subprime mortgage
crisis, the BPO landscape shifted. The housing crash
led to a surge in foreclosures and distressed properties
which necessitated quick and accurate property
pricing/valuations to facilitate informed decisions by
stakeholders, from financial institutions to investors.
Real estate brokers across the country were
increasingly approached by lenders, REO asset
managers, and others, and asked to perform BPOs for
a fee. This most definitely raised the ire of appraisers.
The Appraisal Institute in fact was arguing nationally
against legislation loosening the reigns on BPOs
suggesting “now is not the time to loosen collateral
valuation standards” and there are “broker conflict of
interest concerns” and “"BPOs are largely unregulated and are performed
with little oversight and training.”

Appraisers contended that their specialized training and stringent licensing
requirements were essential safeguards for maintaining a high standard of
accuracy and impartiality in property pricing opinions. They raised valid
concerns that real estate brokers, although knowledgeable about the
market, might lack the comprehensive skill set needed to undertake in-
depth analyses required for precise property valuations. Appraisers
emphasized the importance of objectivity in assessing property values,
highlighting their adherence to standardized methodologies and regulations
that ensured fairness and consistency.
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On the other hand, real estate
brokers defended their
expanded role by asserting
that their on-the-ground
expertise and familiarity with
local market dynamics
uniquely positioned them to
provide valuable insights
through BPOs. They argued
that brokers, deeply entrenched in day-to-day market activities, could offer
a more practical and nuanced perspective on property values. Brokers also
contended that their involvement in BPOs could lead to more efficient and
timely valuations, especially in a rapidly changing market landscape.

A direct result of this tumult was North Carolina Senate Bill 521 introduced
by Senator Clodfelter in 2011 seeking to specifically codify BPOs and bring
their creation and sale under the regulation of the Real Estate Commission.
The Bill proposed significant changes and finally codification of the terms
CMA and BPO, and did so to coincide with language contained within the
Appraisal Act. This comprehensive change has substantially quieted the two
sides and provided necessary guardrails between the two disciplines.

The Law Governing BPOs and CMAs

On July 12, 2012, Governor Beverly Purdue approved amendments to
N.C.G.S. §93A-82, §93A-83, §93E-1-3,1-4, 1-12, which became effective
on October 1, 2012. This legislation established a framework for the
permissible scope, qualifications, and procedures for real estate brokers
engaging in BPOs, and provided the Commission with the specific authority
to regulate BPOs by rule. Thus, Ch. 93, Article 6 of North Carolina Real
Estate License Law was born.

Complementing this amendment to the License Law is Commission rule
NCAC 58A .2202. Collectively they provide the regulatory framework for
real estate brokers performing BPOs in
North Carolina. These regulations
strike a balance between empowering
brokers to leverage their local market
insights while upholding professional
standards and client trust. The
guidelines serve as a blueprint for
brokers, underscoring their
responsibilities to exercise prudence,
due diligence, and adherence to
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industry norms when providing BPOs, offering valuable guidance for both
brokers and adult learners seeking to navigate the intricacies of property
valuation practices in the state.

N.C.G.S. §93A-82 BPO Defined

First, and foremost, the new statute defined the terms “broker price
opinion” and “comparative market analysis” as:

an estimate prepared by a licensed real estate broker that
details the probable selling price or leasing price of a particular
parcel of or interest in property and provides a varying level of
detail about the property's condition, market, and
neighborhood, and information on comparable properties, but
does not include an automated valuation model.

This marked the first time BPO was defined, and of particular import,
matching the BPO definition with that of the CMA, thus eliminating any
ambiguity concerning the use of either term. Of particular note here, this
definition of a BPO/CMA is identical to the definition of those terms in
N.C.G.S. §93E-1-4 of the North Carolina Appraisers Act further solidifying
the synonymous nature of the terms regardless of the discipline.

N.C.G.S. §93A-83(a) - Full Brokers Only

The statute mandates that only full brokers, with an active license in good
standing, may prepare a BPO/CMA for a fee or any other type of
consideration.

Note that provisional brokers may not prepare a BPO/CMA for a fee. This
includes actual or prospective clients. This is due to concern that many
provisional brokers do not have either adequate instruction or sufficient
experience in brokerage to exercise the judgment necessary to properly
perform a BPO/CMA.

N.C.G.S. §93A-83(a) states as follows:

(a) Authorized - A person licensed under this Chapter, other
than a provisional broker, may prepare a broker price
opinion or comparative market analysis and charge and
collect a fee for the opinion if:

(1) The license of that licensee is active and in good
standing; and
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(2) The broker price opinion or comparative market
analysis meets the requirements of subsection (c) of
this section.

(3) The requirements of this Article shall not apply to
any broker price opinion or comparative market
analysis performed by a licensee for no fee or
consideration.

The Commission expects every BPO/CMA performed by a broker to be
completed in a competent manner without any undisclosed conflict of
interest, even if no fee is received for the BPO/CMA.

N.C.G.S. §93A-83(b) - Who Can a BPO/CMA Be
Prepared For?

This section of the statute reiterates the understanding concerning BPOs/
CMAs, in that they can be prepared for existing or potential sellers, buyers,
lessors or lessees. But it also expands the definition to include third parties
and lienholders, who are making decisions or performing due diligence on
real estate. Note however, that a BPO for an existing or potential lienholder
may not be used as a basis for a mortgage loan origination.

N.C.G.S. §93A-83(b) states as follows:

(b) For Whom Opinion May Be Prepared Notwithstanding any
provision to the contrary, a person licensed under this
Chapter may prepare a broker price opinion or comparative
market analysis for any of the following:

(1) An existing or potential seller of a parcel of real
property.

(2) An existing or potential buyer of a parcel of real
property.

(3) An existing or potential lessor of a parcel of or
interest in real property.

(4) An existing or potential lessee of a parcel of or
interest in real property.

(5) A third party making decisions or performing due
diligence related to the potential listing, offering,
sale, option, lease, or acquisition price of a parcel of
or interest in real property.
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(6) An existing or potential lienholder or other third
party for any purpose other than as the basis to
determine the value of a parcel of or interest in
property, for a mortgage loan origination, including
first and second mortgages, refinances, or equity
lines of credit.

(7) The provisions of this subsection do not preclude the
preparation of a broker price opinion or comparative
market analysis to be used in conjunction with or in
addition to an appraisal.

N.C.G.S. §93A-83(c) - Required Contents of BPO/CMA

This section mandates that all BPOs/CMAs be in writing and contain at least
eleven specific pieces of information. N.C.G.S. §93A-83(c) states as
follows:

(c) Required Contents of a Broker Price Opinion or
Comparative Market Analysis.--A broker price opinion or
comparative market analysis shall be in writing and
conform to the standards provided in this Article that shall
include, but are not limited to, the following:

(1) A statement of the intended purpose of the broker
price opinion or comparative market analysis.

(2) A brief description of the subject property and
property interest to be priced.

(3) The basis of reasoning used to reach the conclusion
of the price, including the applicable market data or
capitalization computation.

(4) Any assumptions or limiting conditions.

(5) A disclosure of any existing or contemplated interest
of the broker issuing the broker price opinion,
including the possibility of representing the landlord/
tenant or seller/buyer.

(6) The effective date of the broker price opinion.

(7) The name and signature of the broker issuing the
broker price opinion and broker license number.

(8) The name of the real estate brokerage firm for which
the broker is acting.
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(9) The signature date.

(10) A disclaimer stating that "“This opinion is not an
appraisal of the market value of the property, and
may not be used in lieu of an appraisal. If an
appraisal is desired, the services of a licensed or
certified appraiser shall be obtained. This opinion
may not be used by any party as the primary basis
to determine the value of a parcel of or interest in
real property for a mortgage loan origination,
including first and second mortgages, r refinances,
or equity lines of credit.”

(11)A copy of the assignment request for the broker
price opinion or comparative market analysis.

NCAC 58A .2202 - Commission Standards for BPO/
CMAs

Please remember that License Law and Commission rules must be read in
conjunction with each other. The Rules expand on and supplement License
Law, but cannot replace or contradict state law. So a thorough
understanding of the Commission rule on this subject is critical to proper
preparation of a BPO/CMA.

Rule 58A .2202 complements the requirements of N.C.G.S. §93A-83. A
BPO/CMA provided for a fee must be performed not only in compliance with
License Law but also with the standards established in Rule 58A .2202. This
Rule underscores the importance of brokers' expertise and local market
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knowledge when preparing BPOs. It requires brokers to have an in-depth
understanding of the local market conditions, property values, and other
relevant factors that could impact the accuracy of the pricing opinion. The
rule also mandates that brokers exercise due diligence in gathering and
analyzing market data, ensuring that their BPOs are well-founded and
defensible.

Undoubtedly, a part of the rationale behind this rule is to highlight the fact
that a broker’s analysis is markedly different than that of an appraiser,
despite some similarities. Upon close examination, it becomes readily
apparent that the work required to complete a BPO/CMA is significantly less
comprehensive and detailed than what an appraiser would do to complete
an appraisal.

That notwithstanding, brokers must approach BPO assignments with a
thorough understand standards by which they must be completed. NCAC
58A .2202 states as follows:

(a) A broker performing a broker price opinion or comparative
market analysis for a fee shall comply with all the
requirements in G.S. 93A-83 and in this Rule.

(b) A broker shall only accept an assignment to provide a
broker price opinion or comparative market analysis for a
property if the broker has knowledge of the real estate
market, direct access to real estate market sales or leasing
data, and brokerage or appraisal experience in the subject
property's geographic location.

(c) A broker shall not provide a broker price opinion or
comparative market analysis for a property unless the
broker can exercise objective, independent judgment free
of any influence from any interested party in the
performance of his or her analysis of the facts relevant to
determination of a probable selling or leasing price.

(d) A broker shall not provide a broker price opinion or
comparative market analysis for a property unless the
broker has personally inspected the exterior and interior of
that property, provided, however, that an inspection of the
exterior or interior is not required if this is waived in
writing by the party for whom the opinion or analysis is
being performed.
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(e) When developing a broker price opinion or comparative
market analysis for a property or interest therein, a broker
shall utilize methodology such as analysis of sales or
income of sold or leased properties comparable to the
subject property or capitalization as is appropriate for the
assignment and type of subject property.

(f) When analyzing sales or income of properties comparable
to the property that is the subject of a broker price opinion
or comparative market analysis assignment, a broker shall
comply with the following standards:

(1) The broker shall select from reliable information
sources a minimum of three sold or leased
comparable properties for use in his or her analysis
that are similar to the subject property with regard
to characteristics such as property type, use,
location, age, size, design, physical features,
amenities, utility, property condition and conditions
of sale. The comparable properties selected shall
reflect the prevailing factors or market conditions
influencing the sale or lease prices of similar
properties in the subject property's local market;
and

(2) The broker shall make adjustments to the selling or
leasing price of selected comparable properties for
differences between the characteristics of the
comparable properties and the subject property as
necessary to produce a credible estimate of the
probable selling or leasing price. Adjustments shall
be considered for differences in property
characteristics such as location, age, size, design,
physical features, amenities, utility, condition,
economic or functional obsolescence and conditions
of sale. The amounts of adjustments shall reflect the
values that the local real estate market places on
the differences in the characteristics in question.

(g) A broker price opinion or comparative market analysis
provided to the party for whom the opinion or analysis is
being performed shall address, in addition to matters
required to be addressed by G.S. 93A-83 and other
provisions of this Rule, the following items:

© 2023 NC REAL ESTATE COMMISSION 83



SEGMENT THREE COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

(1) a description of the comparable properties used in
the analysis (including any unsold properties listed
for sale or rent that were used as comparable
properties);

(2) the adjustments made to the selling or leasing prices
of comparable properties;

(3) local real estate market conditions;

(4) if the date on which the sale or lease of a
comparable property became final is more than six
months prior to the effective date of the broker price
opinion or comparative market analysis, an
explanation of why the comparable property was
used in the analysis and a description of the market
conditions affecting the comparable property at the
time the sale or lease became final; and

(5) each method used in deriving the estimate of
probable selling or leasing price.

(h) In connection with a broker price opinion or comparative
market analysis, an estimated probable leasing price may
be reported by a broker as a lease rate and an estimated
probable selling or leasing price may be reported by a
broker either as a single figure or as a price range. When
the estimated probable selling or leasing price is stated as
a price range and the higher figure exceeds the lower
figure by more than 10 percent, the broker shall include an
explanation of why the higher figure exceeds the lower
figure by more than 10 percent.

This Rule establishes a clear demarcation between a BPO/CMA and formal
appraisals, reaffirming that a BPO/CMA is not a substitute for a
comprehensive real estate appraisal. It outlines that a BPO/CMA is intended
to provide a broker's informed estimate of a property's probable sales or
lease price based on their expertise and available data, but they do not
require the same level of rigor as a full appraisal conducted by a licensed
appraiser. This distinction highlights the unique role of brokers in offering
BPOs as a complementary service within the real estate ecosystem.

Note that Rule 58A .2202(b) specifically addresses the experience required
before a broker can undertake a BPO/CMA assignment. Market knowledge,
access to market data, and overall brokerage experience are the starting
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points for any broker considering whether to accept a BPO/CMA
assignment. And note that these three criteria apply to the specific
“geographic location” of the subject property. The “market” applies to the
specific location of the property, not general market knowledge as it exists
in say, North Carolina. Thus, a broker is prohibited from accepting such an
assignment without specific knowledge of the actual market in which the
property is geographically located.

Section (c) of this rule emphasizes the need for the broker to approach the
assignment from an objective and disinterested perspective, and be free of
any outside influence from an interested party. Brokers must pay particular
attention to this requirement because whenever a broker is making
recommendations regarding a probably selling or leasing price, upon which
a commission could be based, greater scrutiny will be applied to the
recommendation.

From a commercial perspective, brokers preparing BPOs/CMAs should take
particular note of Rule 58A .2202(d) which specifically requires analysis of
income and capitalization methods when dealing with revenue generating
property. This section, in conjunction with N.C.G.S. §93A-83(c)(3),
mandates the utilization of analysis like income capitalization and rent
multipliers, where appropriate.

More often than not, a BPO/CMA assignment for an income producing
property will require a sales comparison and income capitalization approach
to accurately determine a probable selling price. While the income
capitalization approach is considered the best approach for income
producing property, the actual methods and approaches used will be
dictated by the specific assignment.

Subsection (e) speaks to the specific procedures to be followed by a
broker. These are same procedures used by appraisers. Although brokers
are not performing appraisals, brokers must strictly adhere to the License
Law and Commission rule and do so in a competent manner.

Subsection (g) addresses the issue of providing a range, or a specific
amount, when determining the probable selling or listing price. The
Commission rule allows brokers to display their “probable” price as a range,
rather than a specific number. Note, however, that the “range” of prices
must be such that the high end does not exceed the low end by more than
ten percent. Deciding whether to provide a specific figure, or a range,
should be determined after consulting with the client.
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N.C.G.S. §93A-83(f-g) - Restrictions, etc.

Paragraphs (f) and (g) cement, without ambiguity, the purpose for which a
BPO/CMA can be prepared. A broker may not knowingly prepare a BPO/
CMA where an appraisal is required by state or federal law.

Further, a BPO/CMA that estimates the

“value” or “worth” of real estate,

instead of a probably sales or leasing

price, is deemed to be an appraisal. If

a BPO or CMA purports to estimate the

“value” or “worth” of a property, then

legally it is a “real estate appraisal”

that may only be prepared by a North

Carolina licensed or certified real estate

appraiser and the broker could be

subject to disciplinary action for violating both License Law and the
Appraisers Act. Last, a BPO/CMA may not, under any circumstances, be
referred to as a valuation or appraisal. This clearly draws the line between
appraisers and brokers, and each must act in such a manner as to not
cross into the other’s realm. N.C.G.S. §93A-83(f & g) state as follows:

(f) Restrictions. - Notwithstanding any provisions to the
contrary, a person licensed pursuant to this Chapter may
not knowingly prepare a broker price opinion or
comparative market analysis for any purpose in lieu of an
appraisal when an appraisal is required by federal or State
law. A broker price opinion or comparative market analysis
that estimates the value of or worth a parcel of or interest
in real estate rather than sales or leasing price shall be
deemed to be an appraisal and may not be prepared by a
licensed broker under the authority of this Article, but may
only be prepared by a duly licensed or certified appraiser,
and shall meet the regulations adopted by the North
Carolina Appraisal Board. A broker price opinion or
comparative market analysis shall not under any
circumstances be referred to as a valuation or appraisal.

(g) No Report of Predetermined Result. - A broker price
opinion or comparative market analysis shall not include
the reporting of a predetermined result.
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NCAC 58A .0108(b)(12) - Record Retention

Rule 58A .0108 mandates retention of records associated with a broker’s
activities in brokerage transactions. This Rule specifically includes BPOs/
CMAs and requires that such records, generally, be retained for 3 years.

To Fee or Not to Fee . ..

To this point our focus has been on BPOs/CMAs performed for a fee. But,
there are a couple of nuances that need to be considered. For instance,
remember that a commission earned by a broker for brokerage services
pursuant to an agency agreement is not considered a “fee” under License
Law. For example, a broker working for a property owner, who, in
conjunction with a listing agreement, prepares a CMA for her seller/client,
and then earns a commission after the sale of the property, is not deemed
to have earned a “fee” for the CMA. The Commission does not consider
compensation paid for general brokerage services under a real estate
agency agreement to constitute a “fee” as that term is used in this section.

Some brokers may complete BPOs/CMAs for a prospective client in an

effort to earn their business. This includes provisional brokers. The fact that

they may subsequently enter into an agency agreement, and earn a
commission, does not turn that commission into a
“fee” under Article 6.

Those should be contrasted with other brokers who
charge a prospective client up front for a BPO/CMA,
but then refund the amount charged if an agency
agreement is subsequently entered into. While such a
policy is certainly acceptable, brokers must be non-
provisional because a fee is charged initially.

Bottom line, regardless of whether a fee is charged,
the BPO/CMA must be completed in strict compliance with License Law and
Commission rules, and in a competent manner. Regardless of whether a
fee is charged, your responsibilities in this regard do not change.

THE TSUNAMI OF WHOLESALING

One of the current hot topics in today’s changing real estate market is the
concept of “wholesaling.” The term is being utilized a lot and has becomes
a “catch-phrase” for a wide variety of strategies. There are literally
hundreds of videos currently posted on YouTube featuring instructions and
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coaching for how to wholesale properties. Some of the titles currently
available are as follows:

“"Make $10,000 in 30 Days Wholesaling Real
Estate”

“Five Methods to Wholesale a House with No
Money in 2023"

“Make $1 Million a Year Wholesaling Real Estate”

“Watch me Wholesale this House and Make $5,000
in Less than 1 Hour”

By promoting real estate as one of the basic principles of building wealth,
individuals are being enticed to “wholesale” real estate believing it is an
option to make a quick profit in a short amount of time while not spending
any cash. Nearly all of the solicitations emphasize the fact that wholesalers
act as investors and therefore do not need a real estate license.

Because the term "“wholesaling” is being applied to a lot of different
activity, it is helpful to look at four major categories that cover the scope of
much of the activity. The chart below provides this categorization.
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Unlicensed Individual or Entity Closing on a Property
and Re-Selling

There may be some instances where a wholesaler enters into a purchase
contract and intends to take title to the property. Once they close on the
property and take ownership, they immediately attempt to resell the
property for a profit without making any repairs/renovations. If a
wholesaler takes title to a property before reselling it, then there is no
requirement for the wholesaler to have a real estate license.

N.C.G.S. §93A-2(c)(7) specifically exempts from licensure any individual
owner who personally leases or sells their personally owned property.

If an entity is purchasing and reselling the property, it is important to know
who exactly is exempt from licensure pursuant to NCGS §93A-2(1):

e Corporations - officers and W2 employees;
e Partnerships - general partners and W2 employees; and
e LLCs - Managers, member-managers, and W2 employees.

This means that wholesalers claiming to represent entities who do not fall
into the exempted categories could be involved in brokerage services that
require active licensure. If the individual or entity meets the qualifications
for exemption from NCREC licensure, such individuals still need to be
cautious regarding all of the following:

e Making misrepresentations or committing fraud that can result in civil
or criminal actions;

e Complying with federal and state fair housing laws;
e Avoiding the unauthorized practice of law; and

e Engaging in activities which pay fees or compensation to unlicensed
persons for the referral of business. [an active real estate license is
required to receive a referral fee].

Unlicensed Bona Fide Buyer Assigning Contracts to
Another While Under Contract

There may be some instances where a wholesaler enters into a purchase
contract and possesses the ability to purchase the property. The sale or
assignment of the purchase contract is not a brokerage activity. Whether
the purchase contract can be assigned depends on the language contained
in the purchase contract itself. In the NCAR/NCBA Offer to Purchase and
Contract, Standard Form 2T, the seller’s informed consent is required to
assign the contract. Other contracts may freely permit the assignment.
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In a typical assignment, the assighee is obligated to perform on the
contract based on its original terms and conditions. The assignor remains
secondarily liable to perform if the assignee is unable to perform their
obligations. There is no prohibition against the assignor charging the
assignee an assignment fee. It is important to note that neither the
assignor nor assignee are typically permitted to change the terms and
conditions of the original contract.

The assignment of a contract, in and of itself, does not involve brokerage
activity, so a real estate license is not required. However, individuals trying
to sell some equitable right or interest in a property by virtue of an existing
contract which they want to assign should be careful to avoid engaging in
brokerage services that do require licensure. They cannot:

e advertise the property as if they are the owner,

¢ hold open houses, or

e solicit potential buyers in an effort to secure a buyer for the seller’s
property.

Unlicensed individuals or entities involved in transactions of this nature
should be cautious regarding all of the following:

e Making certain the original purchaser is a bona fide buyer actually
capable of performing the obligations in the contract which they sign;

e Making misrepresentations or committing fraud that can result in civil
or criminal actions;

e Engaging in brokerage activities such as showing the property,
advertising the property, or attempting to represent the seller;

e Avoiding the unauthorized practice of law;

e Engaging in activity which pays fees or compensation to unlicensed
people for the referral of business; and

e Making certain that the assignee has the ability to perform the
contractual obligations and the assignor is capable of performing the
obligations in the event of default by the assignee.

Unlicensed Buyer with Illusory Contract Engaged in
Brokerage Services to Find a Buyer
Engaging in these types of practices is one of the more troubling aspects of
what is being labeled as wholesaling. This type of wholesaling process

usually begins when an unlicensed wholesaler locates a property with a
motivated seller. Unlicensed individuals are sometimes driving
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neighborhoods, searching property records,
and using social media to identify distressed
properties or sellers.

Approaching the seller from the standpoint of

an “investor,” the wholesaler attempts to get

the seller to accept a “cash” offer and enter

into a purchase contract at a below market

price with no intention of personally closing on

the property. The wholesaler then attempts to find a buyer to purchase the
property at a higher price and on different terms than the original contract
with the seller.

Oftentimes the wholesaler does not have the ability or qualifications to
actually purchase the property. Therefore, as part of this process, it is
common for the wholesaler to advertise and market the property as the
owner, engage in the showings of the property, and solicit buyers to be an
“end buyer” for the property. If the wholesaler can find such a buyer for
the property, the plan is usually to create a new purchase contract with the
“end buyer.” The wholesaler’s profit in the transaction is the difference
between what they agreed to pay the seller and what the buyer agrees to
pay for the property in the transaction.

There are many issues with this approach to wholesaling.
Jurisdictions, including North Carolina, are analyzing its
effects on the real estate industry. Oklahoma was one of
the first states to pass the The Predatory Real Estate
Wholesaler Act, to protect consumers from wholesalers.

The Predatory Real Estate Wholesaler Act became effective

on November 1, 2021, and requires wholesalers to obtain a
real estate license and abide by Oklahoma laws which protect consumers
and promote ethical behavior. Likewise, Nebraska just passed legislation
requiring a real estate license for this type of activity.

North Carolina already has language which applies in this situation.
N.C.G.S. §93A-2 indicates that a real estate broker is any:

e person, partnership, corporation, limited liability company,
association, or other business entity who for compensation or valuable
consideration or promise thereof,

e lists, leases, buys, exchanges, auctions, negotiates, or sales real
estate,

e for others.
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In North Carolina, only licensed real estate brokers can represent others in
real estate transactions. Therefore, wholesalers who market a property as
if they have legal title or a written agreement to provide agency
representation are in violation of the law.

To legally advertise a property for others, an individual must have an active
NC real estate license and a written agency agreement to provide
brokerage services to the owner of legal title to the property.

If a wholesaler is unlicensed and wishes to be exempt from the Real Estate
License Law, then the wholesaler may have to prove that they have
entered into a bona fide purchase contract, that they have the ability to
perform, and they are not entering into what appears to be a net listing to
provide brokerage services to the seller. For clarity, a net listing is defined
as a brokerage fee arrangement in a listing contract whereby the seller will
receive a fixed price for their property and the broker will receive any
amount realized (i.e., the “net”) in excess of that price. They also must
refrain from engaging in brokerage activities involving showing,
advertising, and marketing the property in an attempt to help the seller
find a buyer.

Individuals or entities involved in transactions of this nature should be
cautious regarding all of the following:

e Engaging in brokerage activities that require licensure;

e Making misrepresentations or committing fraud that can result in civil
or criminal actions;

e Entering into illusory contracts that the wholesaler is not capable of
performing;

e Avoiding the unauthorized practice of law; and

e Engaging in “joint venture” activities which pay fees or compensation
to unlicensed people for the referral of business.

Sakin’ It to the direeis

Chad, an unlicensed real estate
investor, enters into a contract
with Lucy, the seller, to purchase
her 7,000 square foot farmhouse
with 5 acres of land in Vance
County for $300K. After entering
into the contract, Chad markets
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Lucy’s property for $375K on the internet. Stew, a prospective buyer, is
interested in purchasing the property for $375K. Therefore, Chad assigns
his rights to purchase Lucy’s property to Stew for an assignment fee of
$75,000. Stew is now under contract to purchase Lucy’s property. If the
transaction is consummated, Chad will profit $75K for assigning his rights
to purchase Lucy’s property.

1. What concerns might the Commission have with this transaction?

Real Estate Licensees Acting as a Buyer and
Attempting to Assign or Resell the Property While
Under Contract

Wholesaling often leads to complaints by consumers for deceptive practices
and predatory language. This poses additional concerns for any NC real
estate licensee. Brokers who act in any “wholesale” capacity are subject to
a higher standard than unlicensed individuals. Brokers are subject to all of
the basis set forth in N.C.G.S. §93A-6 as grounds for disciplinary action.

Brokers who engage in wholesaling should be cautious about all of the
following:

e Proper and full disclosure of probable sales price and probable listing
price to the parties in the transaction so as to not create any
misrepresentations or omissions as to market value;

e Full and complete disclosure to the parties in the transaction of all
material facts concerning the property;

e Strict adherence to agency disclosure, rules, and agency agreements;
e Compliance with fiduciary duties to represented clients; and

e Avoidance of any conduct that can be construed as making false
promises or engaging in conduct that rises to the level of improper,
fraudulent, or dishonest dealing.

Although North Carolina does not have any laws/regulations that prohibit
wholesaling at this time, it is important for brokers to be knowledgeable
regarding the legal consequences they may incur as a result of
participating in a wholesale transaction.
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Real Estate Brokers: What You Must Know

Is assignment of contracts in wholesale
transactions permitted in North Carolina?

It depends. The ability to assign equitable rights
depends upon the terms of the contract. If a
contract expressly states that it cannot be
assigned or it prevents assignment by one party
without the consent of the other party, or
contains qualifying language, the wholesaler
cannot legally assign their equitable interest
without the sellers’ consent. The Standard Form
2T requires all parties to provide written
permission to assign a contract in Paragraph 15 (except for 1031
exchanges).

What should I do if I am contacted by a wholesaler who wants me
to represent them in a transaction?

If a real estate broker is contacted by a wholesaler for agency
representation, the real estate broker should speak with their BIC to ensure
that this is permissible according to the office polices of the brokerage. If
the BIC/brokerage allows affiliated brokers to represent wholesalers, the
broker should educate the wholesaler on their fiduciary duties during
representation, their obligation to operate in good faith and honesty, and
the duty to disclose material facts to all parties in a transaction.

Can a wholesaler assign a purchase contract in NC?

It depends. If a wholesaler is represented by a broker and the broker uses
Standard Form 2-T, Offer to Purchase and Contract, to submit an offer, the
purchase contract is not automatically assignable as specified in Paragraph
15 without the seller’'s consent to the assignment. Therefore, the
wholesaler may not, without the seller’s written permission, assign their
equitable rights to an end buyer without breaching the contract. However,
if @ wholesaler uses a contract that does not restrict assignment of rights,
the wholesaler’s equitable interest in the property may be assigned. A
wholesaler may also assign their equitable rights in a purchase contract
using an Assignment of Contract to an end buyer as long as it does not
violate the contract terms within the purchase contract.

What should I tell my seller-client who receives an offer from a
wholesaler?
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A broker who receives an offer from a wholesaler must present the offer to
comply with Rule 58A .0106, which requires brokers to deliver to the
customer or their client copies of any offer within three days of the broker’s
receipt of the executed document.

The broker should present and review the offer with their seller-client. If
the seller-client has questions regarding the contractual language used in
the offer, the broker should advise their seller-client to speak with an
attorney.

Must a real estate broker notify the seller that their buyer client, a
wholesaler, intends to assign their contractual rights to purchase
the property to an end buyer?

Yes. A real estate broker who represents a wholesaler should inform the
seller of their buyer client’s intent to assign their equitable rights to the
contract. Pursuant to N.C.G.S. §93A-6(a)(1), a broker must disclose any
information that may affect the principal’s rights or interests, or influence
the principal’s decision in the transaction regardless of which party they
represent.

The broker should disclose this information because it is about the
intentions of the wholesaler and possibly their financial ability to
consummate the transaction. Further, the broker may have to assist the
client with obtaining additional information regarding the wholesaler’s
ability to complete the transaction.

May a real estate broker market a property on behalf of their
principal, the wholesaler, when the principal only has equitable
interest?

According to Rule 58A .0104, an agent must have a written agreement with
a property owner prior to listing/advertising their property. The real estate
broker who represents a buyer-wholesaler does not have a written
agreement with the owner of the property to provide brokerage services;
therefore, the real estate broker representing the buyer-wholesaler may
not advertise the property that is the subject of the purchase contract. The
wholesaler only has equitable interest and not legal title to the property.
Consequently, the real estate broker may not market/advertise the
property as if their principal, the buyer-wholesaler, is selling the property.
If the broker engages in this conduct, they may be in violation of License
Law and Commission rules.

Must I notify the seller when my principal, a wholesaler, assigns
their contractual rights to the purchase contract to an end buyer?
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It depends. If the contract terms are the same and the contract permits
assignment, then the broker does not have to notify the seller. If the
contract terms are different, then the broker must disclose this information.
The wholesaler is still responsible for adhering to the terms in the original
underlying contract.

I am a listing agent who learns that the buyer is a wholesaler after
my seller accepts the offer. Should I inform my seller?

Yes. A listing agent must disclose to the seller that the buyer is a
wholesaler as soon as they find out, because this information is considered
a material fact under N.C.G.S. §93A-6(a)(1) and may directly affect a
principal’s ability to complete the transaction. Further, an agent has a
fiduciary duty to protect the best interests of their client and this includes
disclosing all relevant information that will assist them in making an
informed decision regarding how to proceed in the transaction.

Can a broker act as a wholesaler in a real estate transaction?

Yes. A broker may utilize wholesaling as a personal investment strategy.
However, the broker must not represent the prospective seller or end buyer
in the transaction.

If a broker decides to wholesale and enters into a purchase contract with a
prospective seller, the Commission encourages brokers to inform the
prospective seller that the broker is licensed but does not represent their
interests. Due to brokers having real estate licenses, they are held to a
higher standard and must ensure that they are dealing in good faith and
not engaging in deceptive or fraudulent practices. To ensure they are not
engaging in deceptive practices, real estate brokers should inform
prospective sellers of their intent to assign their equitable interests in the
purchase contract to an end buyer for a fee. Further, the broker should
recommend to the seller that they seek the advice of another broker or
legal counsel prior to entering into a purchase contract.

Also, N.C.G.S. §93A-6(b)(3) states:

The Commission may suspend or revoke any license issued
under the provisions of this Chapter or reprimand or censure
any licensee when the licensee has violated any of the
provisions of G.S. 93A-6(a) when selling, leasing, or buying the
licensee’s own property.

© 2023 NC REAL ESTATE COMMISSION 96



SEGMENT THREE COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

Although the Commission recommends that brokers indicate they have a
real estate license when engaging in a transaction for personal benefit (i.e.,
self-interest), they must state that they have a real estate license if they
are a REALTOR®,

COMMERCIAL BROKER LIEN ACT

The North Carolina Commercial Broker Lien Act ("CBLA") is designed to
protect commercial brokers by providing them with a legal right to place a
lien on a commercial property for unpaid commissions. Under the Act, a
commercial broker can file a lien when they have earned a commission
through successfully negotiating or facilitating a commercial real estate
transaction, but the client has failed to make the agreed-upon payment.
The lien allows the broker to claim a security interest in the property,
giving them a powerful tool to secure their earned commission.

The CBLA was enacted by the General Assembly in 2011 in recognition of
the fact that commercial brokers, like many other vendors working with
commercial property, needed protections when it came to collecting their
fees. The Act, found at N.C.G.S. §44A-24.1 et. seq., provides a step-by-
step process for commercial brokers to collect their commission from a
property owner that refuses to pay.

Applies Only to Commercial Brokers Working on
Commercial Property

The Act is narrowly defined, and only applies to commercial brokers
working with commercial property owners as a listing broker, whether for
sale or lease. Put another way, only commercial listing brokers, listing
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commercial property for sale or lease, may take advantage of the benefits
afforded by the CBLA.

Further, the Act defines “commercial property” as property “used primarily
for sales, office, research, institutional, agricultural, forestry, warehouse,
manufacturing, industrial, or mining purposes or for multifamily residential
purposes involving five or more dwelling units.” The Act also includes
property that is properly zoned as commercial, even if not developed as
such, or property that is “the subject of an official application or petition to
amend the applicable zoning ordinance to permit” any of the aforesaid
commercial uses.

Timing is Everything

The Act provides strict time limits for perfecting (timely filing) the lien. As
one can imagine, the lien cannot be asserted until such time as a
commission is owed the commercial broker. This will be dictated by the
listing agreement. If using NCAR/NCBA Standard Form Listing Agreement
#571, a commission is earned when a client:

. accepts an unconditional offer from a buyer or when all
conditions have been met following Client’s acceptance of a
conditional offer from a buyer, whether the buyer is procured
by Firm, the Client or anyone else during the term of this
Agreement.

Another timing requirement is that the lien not be filed more than 30 days
prior to the closing of the transaction. [Note that this time constraint is
excused upon grounds of the owner's breach of the written agreement for
broker services].

In the case of a lease or transfer of a nonfreehold interest,
“a lien can be filed at any time within 30 days before
transfer of possession until up to 90 days after transfer of
possession or 60 days after the due date of a payment
pursuant to the brokerage services agreement.” [See
Dunklin, G. (2011, September) A _Summary of the
Commercial Real Estate Broker Lien Act. Real
Property, Volume 34, 12-15. NCBAR.org.

The contents of the lien must comply with N.C.G.S. §44A-24.5, and identify
the broker, the commercial property owner, and the amount claimed. Once
signed by the broker, it is to be filed with the Clerk of the Superior Court in
the county where the property is located. Once filed, it must be served
upon the property owner via certified mail or through a process server.
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The final time constraint is contained within N.C.G.S. §44A-24.8 and
provides that the broker must commence a foreclosure lawsuit within 18
months after the filing of the lien. Failure to do so will result in the lien
being extinguished.

Lien Priority

When the broker’s lien is filed timely, it will take priority over any lien filed
after the broker’s lien. Any liens or mortgages filed prior to the broker’s lien
will have priority over the broker’s lien and be paid prior to the broker from
any foreclosure proceeds.

Further, N.C.G.S. §44A-24.14 mandates that mechanic’s liens and
materialmen’s liens will always have priority over the broker’'s lien,
regardless of when filed. Thus, it is critical that the broker understand
where their lien falls in the hierarchy of other liens before filing a
foreclosure action.

Commercial Broker Lien Act Statute
Part 4. Commercial Real Estate Broker Lien Act.
§ 44A-24.1. Short title.

This Part shall be known and may be cited as the "Commercial
Real Estate Broker Lien Act." (2011-165, s. 1.)

§ 44A-24.2. Definitions.
The following definitions apply in this Part:

(1) Broker. - A real estate broker licensed pursuant to Chapter
93A of the General Statutes.

(2) Broker services. - Services for which a license issued by
the North Carolina Real Estate Commission is required
pursuant to Chapter 93A of the General Statutes.

(3) Commercial real estate. - Any real property or interest
therein, whether freehold or nonfreehold, which at the time
the property or interest is made the subject of an
agreement for broker services:

a. Is lawfully used primarily for sales, office, research,
institutional, agricultural, forestry, warehouse,
manufacturing, industrial, or mining purposes or for
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multifamily residential purposes involving five or
more dwelling units;

b. May lawfully be used for any of the purposes listed
in sub-subdivision (3)a. of this section by a zoning
ordinance adopted pursuant to the provisions of
Chapter 160D of the General Statutes or which is the
subject of an official application or petition to amend
the applicable zoning ordinance to permit any of the
uses listed in sub-subdivision (3)a. of this section
which is under consideration by the government
agency with authority to approve the amendment;
or

c. Is in good faith intended to be immediately used for
any of the purposes listed in sub-subdivision (3)a. of
this section by the parties to any contract, lease,
option, or offer to make any contract, lease, or
option.

(4) Commission. - Any compensation which is due a broker for
performance of broker services.

(5) Lien claimant. - A broker claiming a lien pursuant to this
Part.

(6) Owner. - The owner of record of any interest in commercial
real estate. (2011-165, s. 1; 2012-194, s. 15; 2017-211,
s. 17; 2022-62, s. 6.)

§ 44A-24.3. Commercial real estate lien.

(a) A broker shall have a lien upon commercial real estate in
the amount that the broker is due under a written
agreement for broker services signed by the owner or
signed by the owner's duly authorized agent, if:

(1) The broker has performed under the provisions of
the agreement;

(2) The written agreement for broker services clearly
sets forth the broker's duties to the owner; and

(3) The written agreement for broker services sets forth
the conditions upon which the compensation shall be
earned and the amount of such compensation.
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(b) The lien under this section shall be available only to the
broker named in the instrument signed by the owner or the
owner's duly authorized agent. A lien under this section
shall be available only against the commercial real estate
which is the subject of the written agreement for broker
services.

(c) When payment of commission to a broker is due in
installments, a portion of which is due only after the
conveyance or transfer of the commercial real estate, any
notice of lien for those payments due after the transfer or
conveyance may be recorded at any time subsequent to
the transfer or conveyance of the commercial real estate
and within 90 days of the date on which the payment is
due. The notice of lien shall be effective as a lien against
the owner's interest in the commercial real estate only to
the extent funds are owed to the owner by the transferee,
but the lien shall be effective as a lien against the
transferee's interest in the commercial real estate. A single
claim for lien filed prior to transfer or conveyance of the
commercial real estate claiming all commissions due in
installments shall also be valid and enforceable as it
pertains to payments due after the transfer or conveyance;
provided, however, that as payments or partial payments
of commission are received, the broker shall provide partial
releases for those payments, thereby reducing the amount
due the broker under the broker's lien. (2011-165, s. 1.)

§ 44A-24.4. When lien attaches to commercial real
estate.

A lien authorized by this Part attaches to the commercial real
estate only when the lien claimant files a timely notice of the
lien conforming to the requirements of G.S. 44A-24.5 and this
section in the office of the clerk of superior court. A notice of
lien is timely if it is filed after the claimant's performance under
the written agreement for broker services and before the
conveyance or transfer of the commercial real estate which is
the subject of the lien, except that in the case of a lease or
transfer of a nonfreehold interest, the notice of a lien shall be
filed no later than 90 days following the tenant's possession of
the commercial real estate or no later than 60 days following
any date or dates set out in the written agreement for broker
services for subsequent payment or payments.
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When a notice of a lien is filed more than 30 days preceding
the date for settlement or possession set out in an offer to
purchase, sales contract, or lease, which establishes the
broker's claim of performance, the lien shall be available only
upon grounds of the owner's breach of the written agreement
for broker services. (2011-165, s. 1.)

§ 44A-24.5. Lien notice; content.

(a) A lien notice under this Part shall be signed by the lien
claimant and shall contain an attestation by the lien
claimant that the information contained in the notice is true
and accurate to the best of the lien claimant's knowledge
and belief.

(b) The lien notice shall include all of the following information:
(1) The name of the lien claimant.
(2) The name of the owner.

(3) A description of the commercial real estate upon
which the lien is being claimed.

(4) The amount for which the lien is claimed and
whether the amount is due in installments.

(5) The claimant's grounds for the lien, including a
reference to the written agreement for broker
services that is the basis for the lien. (2011-165, s.

1.)

§ 44A-24.6. When lien claim release or satisfaction to
be filed.

If a claim for a lien has been filed with the clerk of superior
court and a condition occurs that would preclude the lien
claimant from receiving compensation under the terms of the
written agreement for broker services on which the lien is
based, the lien claimant shall file and serve the owner of record
a written release or satisfaction of the lien promptly, and in no
event more than 30 days after the demand. (2011-165, s. 1.)

§ 44A-24.7. Lien claimant to mail copy of notice of
lien to owner by certified mail.

Any lien claimant who files a lien on commercial real estate
pursuant to the provisions of this Part shall mail a copy of the
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notice of the lien to the owner of the commercial real estate by
certified mail, return receipt requested, or shall serve a copy of
the notice of the lien in accordance with any of the provisions
for service of process set forth in G.S. 1A-1, Rule 4. The lien
claimant shall file proof of service with the clerk of the superior
court. The lien is void if the lien claimant does not file and
serve the lien as provided in this Part. (2011-165, s. 1.)

§ 44A-24.8. Enforcing lien.

A lien claimant may bring suit to enforce a lien which attaches
pursuant to the provisions of this Part in any court of
competent jurisdiction in the county where the commercial real
estate is located. The lien claimant shall commence
proceedings within 18 months after filing the lien, and failure to
commence proceedings within the 18 months shall extinguish
the lien.

If a claim is based upon an option to purchase the commercial
real estate, the lien claimant shall commence proceedings
within one year of the option to purchase being exercised. A
claim for the same lien extinguished pursuant to this section
and G.S. 44A-24.10 may not be asserted in any subsequent
proceeding. A lender shall not be made a party to any suit to
enforce a lien under this Part unless the lender has willfully
caused the nonpayment of the commission giving rise to the
lien. (2011-165, s. 1.)

§ 44A-24.9. Complaint; content; parties' foreclosure
action; procedure.

(a) A complaint filed pursuant to the provisions of this section
and G.S. 44A-24.8 shall contain all of the following:

(1) A statement of the terms of the written agreement
for broker services on which the lien is based or a
copy of the written contract or agreement.

(2) The date when the written agreement for broker
services was made.

(3) A description of the services performed.
(4) The amount due and unpaid.

(5) A description of the property that is subject to the
lien.
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(6) Any other facts necessary for a full understanding of
the rights of the parties.

(b) The plaintiff shall file the action against all parties that
have an interest of record in the commercial real estate;
provided that a lender shall not be made a party to any
suit to enforce a lien under this Part unless the lender has
willfully caused the nonpayment of the commission giving
rise to the lien: a foreclosure action for a lien claimed
pursuant to this Part shall be brought pursuant to the
provisions of this Article.

(c) Valid prior recorded liens or mortgages shall have priority
over a lien under this Part. (2011-165, s. 1.)

§ 44A-24.10. Lien extinguished for lien claimant
failing to file suit or answer in pending suit within 30
days after service on owner.

If a lien claimant fails to file a suit to enforce the lien or fails to
file an answer in a pending suit to enforce a lien within 30 days
after a properly served written demand of the owner, lienee, or
other authorized agent, the lien shall be extinguished. Service
of the demand shall be by certified mail, return receipt
requested, or by personal service. The claimant shall file proof
of properly served written demand with the clerk of the
superior court. The provisions of this section shall not extend to
any other deadline provided by law for the filing of any
pleadings or for the foreclosure of any lien governed by this
Part. (2011-165,s. 1; 2012-175, s. 12(b).)

§ 44A-24.11. Satisfaction or release of lien.

If a claim for a lien has been filed pursuant to the provisions of
this Part with the clerk of superior court and the claim has been
paid in full, or if the lien claimant fails to institute a suit to
enforce the lien within the time as provided by law, the lien
claimant shall acknowledge satisfaction or release of the lien in
writing upon written demand of the owner promptly, and in no
event more than 30 days after the demand. (2011-165, s. 1.)

§ 44A-24.12. Cost of proceeding to be paid by non-
prevailing party.

The costs of any proceeding brought to enforce a lien filed
pursuant to this Part, including reasonable attorneys' fees and
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prejudgment interest due to the prevailing party, shall be paid
by the non-prevailing party or parties. If more than one party
is responsible for costs, fees, and prejudgment interest, the
costs, fees, and prejudgment interest shall be equitably
apportioned by the court among the responsible
parties. (2011-165, s. 1.)

§ 44A-24.13. Discharge of lien.

(a) Unless an alternative procedure is available and is
acceptable to the transferee in a real estate transaction,
any claim of lien on commercial real estate filed under this
Article may be discharged by any of the following methods:

(1) The lien claimant of record, the claimant's agent, or
attorney, in the presence of the clerk of superior
court, may acknowledge the satisfaction of the claim
of lien on the commercial real estate indebtedness,
whereupon the clerk of superior court shall enter on
the record of the claim of lien on the commercial real
estate the acknowledgment of satisfaction, which
shall be signed by the lien claimant of record, the
claimant's agent, or attorney, and witnessed by the
clerk of superior court.

(2) The owner may exhibit an instrument of satisfaction
signed and acknowledged by the lien claimant of
record, which instrument states that the claim of lien
on the commercial real estate indebtedness has
been paid or satisfied, whereupon the clerk of
superior court shall cancel the claim of lien on the
commercial real estate by entry of satisfaction on
the record of the claim of lien on the commercial real
estate.

(3) By failure to enforce the claim of lien on the
commercial real estate within the time prescribed in
this Article.

(4) By filing in the office of the clerk of superior court
the original or certified copy of a judgment or decree
of a court of competent jurisdiction showing that the
action by the claimant to enforce the claim of lien on
the commercial real estate has been dismissed or
finally determined adversely to the claimant.
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(5) Whenever funds in an amount equal to one hundred
twenty-five percent (125%) of the amount of the
claim of lien on the commercial real estate is
deposited with the clerk of superior court to be
applied to the payment finally determined to be due,
whereupon the clerk of superior court shall cancel
the claim of lien on the commercial real estate.

(6) Whenever a corporate surety bond, in an amount
equal to one hundred twenty-five percent (125%) of
the amount of the claim of lien on the commercial
real estate and conditioned upon the payment of the
amount finally determined to be due in satisfaction
of the claim of lien on the commercial real estate is
deposited with the clerk of superior court,
whereupon the clerk of superior court shall cancel
the claim of lien on the commercial real estate.

(b) By failure to file documentation if required pursuant to G.S.
44A-24.6 or G.S. 44A-24.10.

(c) If funds in an amount equal to one hundred twenty-five
percent (125%) of the amount that is sufficient to release
the claim of lien have been deposited with the clerk of
superior court, or a bond in an equal amount has been
secured, the lien claimant shall release the claim for the
lien on the commercial real estate, and the lien claimant
shall have a lien on the funds deposited with the clerk of
superior court. (2011-165, s. 1.)

§ 44A-24.14. Priority of lien under this Part.

Any claim of lien on real property or claim of lien on funds
allowed under Part 1 or Part 2 of this Article shall be deemed
superior in all respects to any lien asserted under this Part,
regardless of the effective date of the competing liens and shall
survive notwithstanding any judgment awarding a lien under
this Part. No lien claimant filing a lien pursuant to this Part
shall be entitled to participate in any pro rata distributions to
claimants proceeding under G.S. 44A-21. (2011-165, s. 1.).
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YOU BE THE INVESTIGATIVE NEWS REPORTER

1. Joe, an unlicensed wholesale investor from Florida, locates a property at
125 Church Street, Rock Sims, NC. Joe submits an offer to the owner of
the property for $85K. After the owner accepts the offer, Joe lists the
property for sale in the local newspaper for $125K. Is Joe illegally
practicing real estate brokerage without a license?

2. Samantha, a licensed broker, is interested in investing in real estate.
Samantha goes to her hometown, Cone Hill, and locates several
distressed properties for sale. Samantha submits offers to the
respective owners of the distressed properties. When she submits the
offers for the properties, she does not inform the owners that she has a
real estate license. One owner accepts her offer. Samantha is now
under contract for the property. She advertises the property in her local
MLS to find a buyer. Is Samantha in violation of License Law and
Commission rules? If so, why?

© 2023 NC REAL ESTATE COMMISSION 107



SEGMENT 4

LEGISLATIVE DESK:
LAW & RULES UPDATES



SEGMENT FOUR COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

NCREC ROUNDTABLE

QUESTIONS ABOUT RULE CHANGES _

1. What do you know about the process the Commission must
follow to implement rule changes?

2. What new rule changes have you heard about?

LEARNING OBJECTIVES

By the end of this section, you should be able to describe updates to
License Law and Commission rules that became effective on July 1, 2023.

TERMINOLOGY

Office of Administrative Hearings (OAH): The Office of Administrative
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Hearings is an independent quasi-judicial state agency that was established
to ensure that the functions of rulemaking, investigation, advocacy, and
adjudication are not combined in the administrative process. OAH performs
legal analysis and administrative and technical work in the review,
compilation, and publication of the NC Register and the NC Administrative
Code. It also provides administrative support and legal counsel to the Rules
Review Commission.

Public Comment Period: The time-period after proposed rule text is
published that affords interested parties an opportunity to express support
or opposition for the proposed rule. The comments can be submitted to the
Commission during a 60-day comment period, or at a public hearing held
shortly after the proposed rule text is published.

Rule: A rule is adopted by administrative agencies to clarify laws and the
processes for compliance. Rules have the effect of law. The North Carolina
Real Estate Commission rules are published in the North Carolina
Administrative Code which is the official publication of the rules that govern
the state’s agencies, boards, and commissions.

Rules Review Commission (RRC): The executive agency created by the
General Assembly in 1986 charged with reviewing and approving rules
adopted by state agencies. The Rules Review Commission’s substantive
review procedures are set by the General Assembly and are codified in the
Administrative Procedure Act, Chapter 150B, Articles 1 and 2A.

Statute: Statutes are laws which are passed by the North Carolina General
Assembly. The General Assembly consists of the Senate and House of
Representatives.

THE RULE MAKING PROCESS

Rulemaking is the process by which the Commission clarifies laws through
the adoption, amendment, or repealing of rules. The permanent rulemaking
process begins with the Commission proposing a new rule, a change to, or
the elimination of an existing rule. The Commission then sends the
proposal to the OAH.

OAH publishes the proposed changes in the North Carolina Register which
provides notice to the general public that the Commission has started the
process to amend, adopt, or repeal a rule.
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Once the proposed change is published,
interested parties have two opportunities to
comment on the proposed change. The first
opportunity is the public comment period.
Public comments can be submitted to the
Commission during a 60-day comment period.
The second opportunity is during a public
hearing that is held shortly after the proposed
changes are published. During the public
comment period or public hearing, interested
parties have the opportunity to express support or opposition for the
proposed rule.

Once the comment period and public hearing have ended, the Commission
must consider all of the comments and decide whether to amend, adopt, or
reject their initial proposed changes. If the Commission, in light of the
comments, decides to withdraw their proposed change, the rulemaking
process will end. However, if the Commission makes a substantial change
to its original proposed change based upon the comments received, then
the revised proposed change is republished, and another 60-day comment
period begins.

If the Commission decides to move forward with the rule change as
written, the proposed rule change is then sent to the Rules Review
Commission (RRC). The RRC is the executive agency charged with
reviewing and approving rules adopted by state agencies.

Once the RRC has received the proposed changes, they are reviewed to
ensure that:

e the Commission has followed the rulemaking requirements;

e the proposed rule change establishes a purpose with clear language;
and

e the Commission has the legal authority to make the change.

If the RRC objects to the proposed change, the Commission will then have
the option to either revise the proposed change or abandon the proposed
change and end the rulemaking process.

If, however, the RRC approves the Commission’s proposed change, it is
entered in the North Carolina Administrative Code.

The rulemaking process takes several months. The Commission has to
ensure that its rulemaking process adheres to the OAH rules, analyze all of
the comments received during the public comment period/public hearing,
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and evaluate how the amendment, adoption, or repealing of rule text will
affect stakeholders (i.e., brokers, brokerages, education providers, and
instructors) prior to the RRC approving the rule.

COMMERCIAL NEWS FLASH: No Complainant Needed

subscribe

COMMISSION RULE CHANGES EFFECTIVE JULY 1, ‘23

The Commission revised several rules with an effective date of July 1,

2023, in Chapters 58A, 58B, and 58H. The changes that directly impact
brokers will be summarized in this section.
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Rule 58A .1708: Equivalent Credit
SUMMARY OF RULE CHANGE
Rule Change What Happened?

Commission approved instructors can receive
continuing education (“CE") credit for teaching a
Commission Update Course, at no cost, by
submitting a Request for Continuing

Education Equivalent Credit form no later than
5:00 p.m. on June 17.

A broker can receive CE credit for the first time
the broker teaches an approved CE elective

Amended | course, at no cost, by submitting a Request for
Continuing Education Equivalent Credit form no
later than 5:00 p.m. on June 17.

58A .1708 Equivalent
Credit

A broker can receive CE credit for the year in
which the broker develops and obtains approval
of a CE elective course by paying a $50.00 fee
and submitting a Request for Continuing
Education Equivalent Credit form no later than
5:00 p.m. on June 17.

Purpose of the Rule Change

Rule 58A .1708 was changed in part to save brokers the cost of $50.00 to
submit a course for approval because the education provider did not do so.
North Carolina now provides an opportunity for brokers to take their
courses in a variety of instructional methods (e.g., blended, distance,
synchronous, etc.) that would meet their educational needs, which
previously did not exist. There are over 600 different approved CE electives
available to NC brokers via various delivery methods.

Elimination of this Rule will also reduce the number of brokers going
inactive because equivalent credit was not granted for last minute
applications and will also reduce confusion regarding continuing education.

Prior to July 1, 2023, Rule 58A .1708 permitted brokers to submit an
equivalent credit waiver to receive equivalent credit for continuing
education elective courses for:

e teaching a Commission Update Course;

e teaching a Commission approved CE elective for the first
time any given continuing education elective credit is
taught;
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e completing an unapproved course that the Commission
finds equivalent to the elective course component of the
continuing education requirement in Rule 58A .0407(a);

e developing a CE course approved by the Commission;
e authoring a real estate textbook; or

e authoring a scholarly article on a real estate topic
published in a professional journal or periodical.

Text of the Rule Changes

The following are the actual changes made to the existing rule, where
strikethrough text represents language removed and underlined text
represents language added.
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Text of the New Rule Effective July 1, 2023
21 NCAC 58A .1708 EQUIVALENT CREDIT

(c)

(d)

(e)

The Commission shall award an approved instructor
continuing education credit for teaching a Commission
Update course. An approved instructor seeking continuing
education credit for teaching a Commission Update Course

shall submit a form available on the Commission’s website,
that requires the approved instructor to set forth the:

(1) approved instructor’s name, license number,
instructor number, address, telephone number, and
email address;

(2) Update course number;

(3) education provider’s name and number;
(4) education provider’s address; and

(5) date the course was taught.

The Commission shall award a broker continuing education
elective credit the first time an approved continuing
education elective course is taught by the broker. A broker
seeking continuing education credit under this Paragraph
shall submit a form, available on the Commission’s
website, that requires the broker to set forth the:

(1) broker’s name, license number, address, telephone
number, and email address;

(2) course title;

(3) course number;

(4) education provider’s name and number;
(5) education provider’s address; and

(6) date the course was taught.

The Commission may award continuing education elective
credit for developing a continuing education elective course
the first time it is approved by the Commission pursuant to
21 NCAC 58H .0401. However, a broker shall only receive
credit for the year in which the continuing education
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elective course is approved. A broker seeking continuing
education credit under this Paragraph shall submit a form,
available on the Commission’s website that requires the
broker to set forth the:

(1) broker’s name, license number, address, telephone
number, and email address;

(2) the course title;
(3) the course number;
(4) the date of course approval; and

(5) a fifty-dollar ($50.00) fee for each course for which
the broker seeks credit.

(f) In order for any application for equivalent credit to be
considered and credits applied to the current licensing
period, a complete application, the appropriate fee, and all
supporting documents shall be received by the Commission
no later than 5:00 p.m. on June 17.

Anticipated Impact to Brokers

The impact on brokers is minimal. Although the Commission is no longer
taking waivers for CE courses, brokers have a multitude of courses they
can take to receive CE elective credit. Additionally, the courses that the
brokers must take going forward, are already approved CE courses by the
Commission.

COMMERCIAL NEWS FLASH: Best Practices

www.ncrec.gov
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Viewer Poll

Can I get CE credit for CCIM®
courses, appraisal courses, or
courses offered by the REALTOR®
Associations such as GRI®?

a) No. CE credit will no longer be given for any of these courses.

b) You might, but you are going to have to make a special request to get
CE credit.

c) Any course you take that lasts at least 4 hours provides CE credit.

d) Yes. Many of these courses are already approved. They just have to be
submitted by the provider and you don’t have to file a special request or
pay $50 if NCREC has approved them.

dakin’ It to the direeis

Ashley, a broker with XYZ
Homes, lives in Oklahoma. On
June 6, 2023, Ashley certified
that she had an active license in
Oklahoma when she renewed
her license. Therefore, under
Commission rules in effect at

that time, Ashley did not have to take any CE in North Carolina to keep her
NC license on active status.

On May 17, 2024, she wants to certify that her license in Oklahoma is still
on active status while renewing her NC license so that she does not have to
take NC CE. Can she still do that?

Does it matter that Ashley is actively licensed in another state?
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Does it matter what education she completed in Oklahoma?

Does it matter that she doesn’t live in NC?

Rule 58A .1711: Continuing Education Required of
Nonresident Brokers

SUMMARY OF RULE CHANGE
Rule Change What Happened?

The Commission repealed this Rule because

nonresident brokers can easily take all of their
North Carolina CE courses due to the variety of
instructional methods now available to brokers.

58A .1711 CE Required

of Nonresident Brokers Repealed

Purpose of the Rule Change

The Commission repealed this Rule because nonresident brokers have the
ability to easily take all of their North Carolina CE courses in a variety of
instructional methods (e.g., distance, synchronous, etc.).

Additionally, nonresident brokers will benefit from the education provided
in the mandatory Update Course to ensure their continued compliance with
License Law and Commission rule requirements in North Carolina.

Basically, all brokers with a North Carolina real estate license should:

e be subject to the same CE requirements;
e show competence regarding NC License Law and Commission rules;

e not rely on licensure or course completion in another state to indicate
their competence in NC; and

e use the various instructional methods offered by NC certified
education providers to meet the CE requirements in NC.

Rule 58A .1711 was repealed by the Commission on July 1, 2023. Prior to
July 1, 2023, nonresident NC brokers could meet CE requirements for
renewal, if they:
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o certified during license renewal that they had an active license in
another state; or

e completed the Commission-prescribed Update course and
Commission-approved CE elective course; or

e completed two Commission-approved CE elective courses.

Effective July 1, 2023, nonresident brokers must now comply with North
Carolina CE requirements as specified in Rule 58A .1702, Continuing
Education Requirements. Essentially, Rule 58A .1702 requires all brokers to
take eight credit hours of NCREC- approved real estate CE courses within
one year prior to the expiration of their license as follows:

(1) four credit hours of elective courses; and
(2) four hours of either:
(A) the “"General Update Course,” or

(B) for a broker with BIC Eligible status, "the
Broker-in-Charge Update Course” in lieu of the
“"General Update Course.”

Text of the Rule Changes

The following are the actual changes made to the existing rule, where
strikethrough text represents language removed and underlined text
represents language added.

21 NCAC 58A .1711 CONTINUING EDUCATION REQUIRED OF NONRESIDENT BROKERS

History Note:  Authority G.S. 934-3(c); 934-38.5;
Eff. July 1, 1994;
Amended Eff. July 1, 2017; July 1, 2015, January 1, 2008; April 1, 2006, October 1, 2000; March
1, 1996; July 1, 1995;
Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. May 1, 2018;
Amended Eff. July 1, 2020, Fuly-2048- July 1, 2018;
Repealed Eff. July 1, 2023.

Anticipated Impact to Brokers

Nonresident brokers will be slightly impacted due to this Rule being
repealed. Beginning July 1, 2023, nonresident brokers who wish to renew
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their NC license on active status will have to complete a mandatory NCREC
Update course (GENUP or BICUP based upon their license status) and a 4-
hour NCREC-approved CE elective by June 10, 2024. Therefore,
nonresident brokers will no longer be able to utilize the CE requirements
from another state to certify they have met the CE requirements in North
Carolina.

Rule 58A .0114 Residential Property and Owners’
Association Disclosure Statement ("RPOADS”)

SUMMARY OF RULE CHANGE
Rule Change What Happened?

The purpose of the Commission’s amendments
was two-fold. First, the Commission wanted to
remove the actual RPOADS form from the Rule so

58A .0114 Residential rule changes would not be necessary to adjust
Property Owners’ Amended the RPOADS form’s format and accessibility.
Association Disclosure Second, the Commission incorporated the
Statement requirement for property owners to answer

additional questions and provide additional
disclosures that reflect the condition of the
property.

Purpose of the Rule Change

In addition to the technical reason for the amendment, obtaining additional
information was supported by many different organizations, and in light
thereof, the new form requires additional information, such as:
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flood status;

historic registration/designation;

private well testing; and

elevator systems relating to the property.

On July 1, 2023, the Commission amended Rule 58A .0114 and the
RPOADS form. Rule 58A .0114(a) requires every owner of real property
that is subject to a transfer of the type governed by N.C.G.S §8§47E to
complete the RPOADS and furnish a copy to the buyer in a timely manner.

RPOADS requires that most residential property owners complete a
disclosure form to give to prospective purchasers. However, the Act is
considered a voluntary disclosure law. In NC, the seller has the option to
sell a property without making any representations as to the condition of
the property or whether a previous owner severed the mineral, oil, and gas
rights. With a couple of exceptions, a seller has three options when
completing the RPOADS or the Mineral and Oil and Gas Rights Mandatory
Disclosure Statement (MOG) disclosures. They can check “Yes,” “No,” or
“No Representation” to most of the questions posed.

N.C.G.S. §47E-8 mandates that brokers inform clients of their rights and
obligations under the Statute and ensure their statutory compliance.

Text of the Rule Changes

The following are the actual changes made to the existing rule, where
strikethrough text represents language removed and underlined text
represents language added.
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Section 58A .0114 - RESIDENTIAL PROPERTY AND OWNERS' ASSOCIATION DISCLOSURE
STATEMENT

(a) Every owner of real property subject to a transfer of the type governed by Chapter 47E of
the General Statutes shall complete thefellowing—a Residential Property and Owners'
Association Disclosure Statement (hereinafter “Disclosure Statement”) and furnish a copy of
the complete statement to a buyer in accordance with the requirements of G.S. 47E-4. The

fellews:Disclosure Statement is a form prescribed by the Commission and available on
the Commission’s website at https://www.ncrec.gov/Forms/Consumer/rec422.pdf. The
Disclosure Statement shall include the requirements set forth in G.S. 47-E and the:

(1) property address;
(2) owner’s name(s), signature(s), and date of Disclosure Statement completion;

(3) instructions for Disclosure Statement completion;

(4) year the dwelling was constructed;
(5) condition of the property’s:

(i) central vacuum, pool, hot tub, spa, sump pump, irrigation system, elevator or
other systems; and

(ii) fixtures and appliances that may be included in the conveyance.
(6) historic designation or registration of the property, if applicable;

(7) noise, odor, smoke, or other issue from commercial, industrial, or military sources
that affect the property;

(8) flood hazard status of the property;
(9) condition of the drainage, grading, or soil stability affecting the property;

(10) private road(s) abutting or adjoining the property and the maintenance agreements,
if applicable;

(11) buyer’s acknowledgement of examination of the Disclosure Statement prior to signing
the Disclosure Statement; and

(12) buyer’s signature and date of Disclosure Statement receipt.

(b) A broker shall furnish a current Disclosure Statement published on the Commission’s
website to the property owner(s) for completion.

(c) A broker shall discover and disclose any material facts about the property that the broker
knows or reasonably should know and shall not solely rely on the owner’s Disclosure Statement
representations.

[NOTE: The remainder of the rule contained the actual RPOADS form, which was deleted in its
entirety, but not included here for sake of brevity].

Text of the New Rule Effective July 1, 2023

Section 58A .0114 - RESIDENTIAL PROPERTY AND OWNERS'
ASSOCIATION DISCLOSURE STATEMENT
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(a) Every owner of real property subject to a transfer of the
type governed by Chapter 47E of the General Statutes
shall complete a Residential Property and Owners'
Association Disclosure Statement (hereinafter "Disclosure
Statement”) and furnish a copy of the complete statement
to a purchaser in accordance with the requirements of G.S.
47E-4. The Disclosure Statement is a form prescribed by
the Commission and available on the Commission’'s website
at https://www.ncrec.gov/Forms/Consumer/rec422.pdf.
The Disclosure Statement shall include the items set forth
in G.S. 47E-4(b1)(1) and the following information
pertaining to the property:

(1) property address;

(2) owner's name(s), signature(s), and date of
Disclosure Statement completion;

(3) year the dwelling was constructed,

(4) any historic designation or registration status which
places a restriction on the property;

(5) noise, odor, smoke, or other nuisance from
commercial, industrial, or military sources impacting
the property;

(6) existence of any private road(s) abutting or
adjoining the property and the maintenance
agreements, if applicable;

(7) type of heating, cooling, water heater fuel sources
along with the year each system was manufactured;

(8) type of fuel source, and, if the fuel source is stored
in a tank, whether the tank is above or below ground
and leased or owned by the seller;

(9) type of water supply source and sewage disposal
system, and if serviced by a septic system, identify
the number of bedrooms allowed pursuant to
permit;

(10) any violations impacting the property, such as local
ordinances, restrictive covenants, building codes, or
other land-use restrictions;
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(11) whether any portion of the property is designated as
within a Special Flood Hazard Area pursuant to Title
44, Chapter 1, Subchapter B, Part 65 of the Code of
Federal Regulations, has a flood elevation certificate,
is insured for flood damage, has experienced
damage from natural events causing water seepage,
or has had a claim filed for flood damage or received
federal financial assistance for flood damage; and

(12)if there is any problem, malfunction, or defect with
the property’s:

(A) roof, fireplaces, or chimneys;
(B) foundation, basement, crawl space, or slab;
(C) windows, doors, patio, deck;

(D)garage or other structural component of the
property,

(E) electrical, heating, cooling, or elevator systems;

(F) plumbing, water supply, sewer, or septic
systems,

(G)fixtures or appliances to be conveyed with the
purchase;

(H)drainage, grading or soil stability; and

(I) condition caused by wood destroying insects or
organisms.

(b) A broker shall furnish a current Disclosure Statement
published on the Commission's website to the property
owner(s) for completion.

(c) A broker representing either an owner or a purchaser of
any real property subject to Chapter 47E of the North
Carolina General Statutes shall disclose to the purchaser
any material facts the broker knows or reasonably should
know about the property. A broker's duty to disclose is
separate from that of the owner's, and the owner's
Disclosure Statement does not obviate the broker's duty to

The New ROADS Form Effective July 1, 2023
The new RPOADS form is reprinted below for your convenience.
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Anticipated Impact to Brokers

Despite the changes to the Rule and the form, the required content, and
the disclosure requirements of N.C.G.S. §47E-4 remain unchanged. The
Commission expects brokers to provide guidance to their clients while they
are completing the additional disclosures (e.g., flood status, historic
registration/ designation, private well testing, and elevator systems relating
to the property) that are on the revised RPOADS.

In 2018, the Commission wrote an article entitled, Sellers
R ir Law Provi Two Discl r
Statements to Buyers, to assist brokers with
comprehending their duties/obligations under Real Estate
License.

COMMERCIAL NEWS FLASH: Best Practices

TECHNICAL RULE CHANGES EFFECTIVE JULY 1, ‘23

As previously stated, the Commission revised several rules with an
effective date of July 1, 2023, in Chapters 58A, 58B, and 58H. Technical
changes were made to the following rules by adding, deleting, or altering
the text in an effort to provide greater clarity.
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Rule 58A .0113: Reporting Criminal Convictions and
Disciplinary Actions

SUMMARY OF RULE CHANGE

Criminal Convictions

Rule Change What Happened?
This Rule was amended to now require brokers to
58A .0113 Reporting Amended include military court-martial convictions on the

Criminal Conviction Disciplinary Action Reporting
form.

Purpose of the Change

Prior to July 1, 2023, this Rule did not require brokers to report military
court-martial convictions on the Criminal Conviction Disciplinary Action
Reporting Form. However, the Commission amended this Rule effective July
1, 2023, to clarify that military court-martial convictions are reportable

offenses.

Text of the Rule Changes
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Text of the New Rule Effective July 1, 2023

21 NCAC 58A .0113 REPORTING CRIMINAL CONVICTIONS AND
DISCIPLINARY ACTIONS

(b) A broker shall file with the Commission a Criminal
Conviction Disciplinary Action Reporting Form within 60
days of:

(1) a final judgment, order, or disposition of any felony
or misdemeanor conviction;

(2) a disciplinary action or entering into a conciliation
agreement or consent order with a governmental
agency or occupational licensing agency;

(3) a final judgment, order, or disposition of a military
court-martial conviction; or

(4) a notarial commission sanction pursuant to G.S.
10B-60.

(c) The Criminal Conviction Disciplinary Action Reporting Form
is available on the Commission's website at www.ncrec.gov
or upon request to the Commission and shall set forth the
broker’s:

(1) Full legal name;
(2) Physical and mailing address;
(3) Real estate license number;

(4) telephone number;
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(5) email address;
(6) social security number;
(7) date of birth; and

(8) description of the criminal conviction, military court-
martial conviction, notarial commission sanction, or
professional license disciplinary action, including the
jurisdiction and file number.

Anticipated Impact to Brokers

As we are all aware, the Commission requires all brokers to notify the
Commission of certain criminal convictions and disciplinary actions. This
amendment broadens the Rule to include military court-martial convictions.

Rule 58A .0301: License Application

SUMMARY OF RULE CHANGE
Rule Change What Happened?

This Rule was amended to now require all

58A .0301 License applicants for a real estate license to include
S Amended L : - . o
Application military court-martial convictions in their license
applications.

Purpose of the Change

This is a clarification of this Rule that coincides with the changes to Rule
58A .0113 regarding conviction reporting.

Text of the Rule Changes
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Text of New Rule Effective July 1, 2023
21 NCAC 58A .0301 License Application

(a) An individual seeking licensure as a real estate broker shall
submit a license application that is available on the
Commission's website and shall include the applicant’s:

(1) legal name;

(2) mailing, physical, and email address;
(3) telephone number;

(4) social security number and date of birth;

(5) qualification for license application;
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(6) real estate license history;
(7) places of residence for the past seven years;
(8) employment history for the past three years;

(9) criminal offenses, military courts-martial convictions,
professional license disciplinary actions, including
the jurisdiction, file number, and explanation of each
offense;

(10) liens or unpaid judgments;

(11) certification the applicant has read the Real Estate
Licensing in North Carolina brochure that is available
on the Commission's website; and

(12) declaration and signature.

(b) In addition to the application required by Paragraph (a) of
this Rule, the applicant shall submit:

(1) the license application fee pursuant to Rule .0302 of
this Section; and

(2) a criminal records report from a Commission-
designated criminal reporting service obtained within
six months prior to application submission.

Anticipated Impact to Brokers

This amendment will only impact brokers who served our country in the
military. If you are an active-duty service member, or certain retirees, and
the subject of a court-martial, this change in the Rule will apply to you.

Rule 58A .0505: Reinstatement of a License

SUMMARY OF RULE CHANGE
Rule Change What Happened?

In conjunction with the other rule changes
regarding military court-martials, this Rule was
amended to now require individuals to include a

58A .0505 criminal record report from a designated criminal
Reinstatement of a Amended . - P . L 9 .
License reporting service obtained within six months prior

to application and subsection (c)(2) requires the
disclosure of military court-martial convictions
when they are seeking to reinstate their license.
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Purpose of the Rule Change

Historically, Rule 58A .0505(e) required brokers that have expired,
revoked, or surrendered licenses for more than two years to submit an
original license application, fee, and take the NC Real Estate License
examination.

Rule 58A .0505(e) now requires brokers that have expired, revoked, or
surrendered licenses for more than two years to reinstate their license by
submitting a license application and application fee pursuant to N.C.G.S.
§93A-4 and Rules .0301, .0302, and .0511.

Essentially, this Rule provides nonresident brokers the same option as
brokers who reside within North Carolina when seeking to reinstate their
license. Therefore, nonresident brokers now have the choice to reinstate
their license by electing to either pass the “State” section of the NC Real
Estate License examination or be issued a NC broker license on provisional
status.

Text of the Rule Changes
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Text of New Rule Effective July 1, 2023
21 CAC 58A .0505 REINSTATEMENT OF A LICENSE

(a) The fee for reinstatement of a license that has been
expired, revoked, or surrendered for less than two years
shall be an amount equal to two times the current renewal
license fee pursuant to Rule .0503 of this Section.

(b) The reinstatement application form is available on the
Commission’s website and shall include the applicant’s:

(1) Legal name;

(2) mailing, physical, and email address;
(3) telephone number;

(4) previous license number;

(5) Secretary of State identification number, if
applicable;

(6) social security number and date of birth, if
applicable;

(7) qualifying broker and broker-in-charge's legal name
and license number, if applicable;

(8) criminal record report from a designated criminal
reporting service obtained within six months prior to
application;

(9) certification; and
(10) signature.

(c) An individual seeking reinstatement of a license that has
been expired for less than six months shall:

(1) submit the reinstatement fee pursuant to Paragraph
(a) of this Rule;

(2) disclose any criminal conviction, court-martial
conviction, notarial commission sanction, or
disciplinary action pursuant to Rule .0113 of this
Section, including any conviction or disciplinary
action incurred while the individual's license was
expired; and
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(3) satisfy the license activation requirements of Rule
.1703 of this Subchapter, if applicable.

(d) An individual seeking reinstatement of a license that has
been expired for six months but no more than two years or
revoked or surrendered for no more than two years shall:

(1) submit a complete reinstatement application
pursuant to Paragraph (b) of this Rule;

(2) submit the reinstatement fee pursuant to Paragraph
(a) of this Rule; and

(3) pass:

(A) one Postlicensing course within six months prior
to submitting a reinstatement application;

(B) the "National" and "State" sections of the
current license examination within 180 days
after submitting a reinstatement application; or

(C)the "State" section of the current license
examination within 180 days after submitting a
reinstatement application if the individual
possesses an active broker license in another
state.

(e) An individual seeking reinstatement of a license that has
been expired, revoked, or surrendered for more than two
years shall submit a license application and application fee
pursuant to G.S. 93A-4 and Rules .0301, .0302, and .0511
of this Subchapter.

(f) A reinstated license shall be effective as of the date of
reinstatement, not the date of initial licensure. If a license
is reinstated after three years from the expiration,
revocation, or surrender, the license shall be on provisional
broker status pursuant to G.S. 93A-4(al).

(g) A business entity seeking reinstatement of a license shall
submit:

(1) the reinstatement fee pursuant to Paragraph (a) of
this Rule if the license has been expired for less than
six months;
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(2) the reinstatement fee and a complete reinstatement
application pursuant to Paragraphs (a) and (b) of
this Rule if the license has been expired for six
months but no more than two years or revoked or
surrendered for no more than two years,; or

(3) a firm license application pursuant to G.S. 93A-4 and
Rules .0301, .0302, and .0502 of this Subchapter if
the license has been expired, revoked, or
surrendered for more than two years.

(h) A broker seeking reinstatement of a license shall satisfy to
the Commission that the broker possesses the character
requisites pursuant to G.S. 93A-4(b).

Anticipated Impact to Brokers

The amendment to this rule requires individuals to include a criminal record
report from a designated criminal reporting service obtained within six
months prior to application and subsection (c)(2) requires the disclosure of
military court-martial convictions when they are seeking to reinstate their
license.

COMMERCIAL NEWS FLASH: Other Rule Changes

www.ncrec.gov
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NCREC ROUNDTABLE

QUESTIONS ABOUT LICENSING _

1. Do you need to complete CE prior to renewing your license?

2. How do you maintain a license on inactive status?

3. Why would a broker have to comply with license
reinstatement requirements?

LEARNING OBJECTIVES

By the end of this section, you should be
able to:

e describe when a broker, qualifying
broker, and BIC must renew their
license, and

e explain the differences between an
expired and inactive license.
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LICENSE RENEWAL

Broker, firm, and Limited Nonresident Commercial licensees must renew
their real estate license each year during the statutory 45-day renewal
period between May 15-June 30. The annual renewal fee is $45.00 and
must be:

¢ Paid online at the Commission’s website; and
e Received by the Commission by 11:59:59 pm on June 30.

The Commission consistently receives inquiries from brokers regarding the
license renewal process. Therefore, let’s discuss some of the most common
misunderstandings.

COMMERCIAL NEWS FLASH: PON'T WAIT TIL LAST MINUTE

\J st 9 A'Ne U JUll v L

Commission’s website is down or your internet or power is down, or anything else
prevents you from renewing, then your license will expire and you will have to
deal with the consequences that result from your failure to renew in a timely

manner.
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FACT OR MYTH?

FACT!

The annual license renewal period is May 15-June
30. There is not a License Law nor Commission
rule that requires a broker to complete CE
courses prior to renewing their license.
Therefore, a broker may choose to renew their
license prior to completing CE courses.

License renewal is not contingent upon a broker completing their CE
requirements. Theoretically, a broker wishing to maintain an active license
could renew their license on May 15th and then complete their required CE
no later than June 10th.

COMMERCIAL NEWS FLASH: PON'T WAIT TIL LAST MINUTE

FACT!

A broker may choose to complete their CE courses prior to renewing their
real estate license. The Commission does not require a broker to renew
their license prior to completing CE nor does it require completion of CE
courses prior to submitting a license renewal. It is up to the broker to
decide when to take CE and renew their license. However, to maintain a
current and active license status, a broker must complete CE courses by
June 10 and renew their license online during the annual May 15-June 30
renewal period.
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A broker who is both BIC and QB is responsible for renewing both their
individual broker license and the firm license during the annual May 15-
June 30 renewal period.

¢ As designated BIC of the firm, if the broker fails to renew their
individual broker license:

- all affiliated full brokers under their supervision will be unaffiliated
from the brokerage but maintain active status at their home
address;

- the licenses of all affiliated provisional brokers will go inactive;

- the firm license will remain active but can have no affiliated brokers
until a new BIC is designated; and

- all broker affiliations and agency agreements will have to be
reestablished under a new BIC.

e As QB of the firm, if the broker fails to renew their individual broker
license:

- the firm license will go to inactive status;

- all affiliated full brokers will be unaffiliated from the brokerage but
maintain active status at their home address;

- the licenses of all affiliated provisional brokers will go inactive; and

- all brokerage activity on behalf of the firm must cease until a new
QB is named and all broker affiliations and agency agreements are
reestablished.

e The QB renews their individual license, but fails to renew the firm
license:

- the firm license expires;
- all affiliated brokers will be unaffiliated from the brokerage;

- all brokerage activity on behalf of the firm would cease until a new
firm application is approved; and

- all broker affiliations and agency agreements must be reestablished
prior to performing any brokerage activity on behalf of the
reinstated firm.

FACT!
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A QB must renew their individual broker license and firm license annually
during the statutory period of May 15-June 30. The QB is the individual,
according to Rule 58A .0502(g)(2), that is required to renew the firm
license.

e If the QB fails to renew their individual broker license, the broker’s
license will expire and the firm’s license will go inactive with all the
ramifications noted earlier.

o If the QB fails to renew the firm license during the annual May 15-
June 30 renewal period, the firm’s license will expire with all the
ramifications noted earlier.

e In both cases, all broker affiliations and agency agreements will
terminate and the ability to practice brokerage must cease until
licenses are back on active status.

Although a broker may intentionally place their license on inactive status,
the broker should still renew their license each year during the May 15-
June 30 renewal period to ensure they still have a license in the event they
would like to practice brokerage in the future. If a broker wants to activate
their inactive license, the broker would need to meet the requirements
under Rule 58A .0504(d) and .1702(a)-(b), respectively.

If your license expires on June 30 due to non-renewal, you cannot engage
in any brokerage activities beginning July 1. This includes attending a
closing on behalf of a client; your brokerage company would have to send
another affiliated broker to represent the firm’s client. You may not resume
brokerage practice until your license is reinstated, back on “active” status,
and affiliated with a BIC.
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COMMERCIAL NEWS FLASH: Active Military

dakin’ It to the Sireets

Weaklon, NC - Sam, the
Qualifying Broker of See Homes,
failed to complete his General
Update Course and CE elective
by June 10th. Upon realizing his
mistake, Sam called Real Estate
Schools R’Us to schedule the
needed courses on June 11. He

received a voicemail that the education provider was closed. Sam became
furious because he knew that this would impact his brokerage, See Homes.

Sam immediately called the Commission and spoke with a License
Specialist. The License Specialist indicated that Sam could not take courses
during the June 11-June 30 CE blackout period. The License Specialist also
noticed that Sam had not renewed his license. Therefore, she reminded
Sam to renew his license by June 30th. Sam became irate and told the
License Specialist that he knows he needs to renew his license; however,
she was not empathetic regarding his need to immediately complete CE
courses.

1. What will be the status of Sam’s broker license on July 1st?

2. How will Sam’s broker license status impact See Homes, if at all?

EXPIRED AND INACTIVE LICENSURE

To lawfully engage in broker-age activity, an individual or entity must have
a CURRENT real estate broker license on ACTIVE STATUS at the time the
broker provides the brokerage services.
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A broker must have a current, active license at the time of the brokerage
activity including at the time of making a referral in order to legally receive
any income from brokerage activity, including referral fees. A broker who
has an active license has timely renewed their broker license by June 30
and has completed the appropriate 8 hours of CE by June 10 each year.

Rule 58A .1702(c) indicates that, to maintain eligibility for an active
license, CE courses shall be completed BEFORE the second renewal
following the initial licensure and upon each subsequent annual renewal. In
the scenario above, the broker who was licensed in May, 2023, would
renew their broker license for the first time by June 30, 2023, to remain on
active status. The second renewal of their license would occur on or before
June 30, 2024, and, therefore, the broker must complete CE prior to June
10, 2024, to maintain eligibility for an active license. NOTE: Provisional
brokers must also timely complete Postlicensing Education based on date of
initial licensure and be affiliated with a BIC to maintain active status.
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Per Rule 58A .1902(b), a provisional broker must complete their
Postlicensing education within 18 months of the date of their initial
licensure (not date of license activation) to remove the provisional status
from their license record. To maintain active status, a provisional broker
must be supervised by a BIC and timely complete all postlicensing courses.
However, if a provisional broker chooses to remain on inactive status, they
still need to complete their Postlicensing education courses to be eligible to
activate their license. Although CE is not required to renew a license on
inactive status, there are more stringent activation requirements, per Rule
58A .1703, of a broker’s license with a CE delinquency.

FACT!

Rule 58A .1702(e) indicates a broker is not required to take CE while their
license is on inactive status. However, the broker may take CE while their
license is on inactive status in preparation to achieve active status under
Rule 58A .1703.

Postlicensing courses do not provide CE credit, per Rule 58A .1704.
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This statement is confusing the terms. A broker’s completion of a CE
course will result in the broker receiving a certificate of completion.
However, in some instances, a broker can obtain a waiver of the CE
requirement, meaning the broker does not need to obtain a CE certificate.
According to Rule 58A .1708, the Commission awards CE equivalent
waivers if certain requirements are met. A broker may receive credit that is
equivalent to a CE course and obtain a waiver for:

e teaching a Commission Update Course;
e teaching a Commission approved CE elective for the first time; or
e developing a CE course that is approved by the Commission.

Brokers must submit a complete application prior to June 17 specifying how
they met the requirements under this Rule [with an application fee of $50
for the new course approval option]. NOTE: Effective July 1, 2023, Rule
58A .1708 was amended to limit equivalent credit options to approved
educators.

A waiver can also be obtained for Postlicensing education. Rule 58A .1905
states that a broker may apply for a waiver of one or more of the three 30-
hour Postlicensing courses where the broker has:

e obtained education that is deemed equivalent to the Commission’s
postlicensing courses pursuant to Rule 58A .1902;

e obtained experience equivalent to 40 hours per week as a licensed
broker or salesperson in another state for at least 5 of the 7 years
immediately prior to application; or

e worked 40 hours per week as a licensed North Carolina attorney
practicing real estate matters for two years preceding application.

The broker must meet the requirements set forth under this Rule and
include this information in their application for a Postlicensing education
Waiver.

A licensed firm must have a QB whose license is on active status. As long
as the firm has an actively licensed QB, and the firm’s license is timely
renewed, the firm license will remain active. If the QB’s license expires or is
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inactive on July 1, the firm’s license will also be inactive, meaning no
brokers may engage in brokerage activities for the firm. While losing a BIC
only takes one office down, losing a QB takes the entire firm down.

In such case, the firm license cannot be activated until either the QB’s
license has returned to active status or the firm appoints a new actively-
licensed QB. Note that even if the firm license is active, the firm cannot
legally perform brokerage activities at any office location without a
designated BIC.

For a broker to remain a QB for a firm, the broker must take CE to
maintain an active license. Every broker who wishes to maintain active
status must pay their license renewal fee during the annual May 15-June
30 renewal period each year and complete the appropriate CE by June 10.
If the QB failed to complete the appropriate CE by June 10, the firm could
appoint a new actively-licensed QB by June 30 to avoid having the firm
license go inactive. NOTE: Please review the Reinstatement Chart below for
questions on how to reinstatement an inactive and/or expired broker
license.

BROKER LICENSE REACTIVATION

Many licensees contact the Commission, education providers, and
instructors with questions about how to get their real estate license “up to
date.” The correct answer requires properly determining 3 things:

e Is the license currently inactive or expired?
e What caused the inactivity or expiration?
e How long has the license been inactive or expired?

Distinguishing Between Inactive or Expired

The Commission strongly recommends that when licensees have questions
about their license status that they contact a Commission License Specialist
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who can examine the licensee’s record and properly advise them of the
process necessary to achieve their goals.

COMMERCIAL NEWS FLASH: MUST Cure CE Deficits

V(oG L

NU . Whet 0 ensee attempting to remove an expired o 0 d .
every single action requires the licensee to cure any CE deficiency that may exist
in their license record.

BROKER LICENSE REINSTATEMENT GUIDE

On the following pages you will find a handy reference summarizing what
steps need to be take to reinstate a license that is expired, and/or, a
license that is inactive.
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SEGMENT FIVE

When the Broker License is Expired

Cause of the Length of
Expiration Expiration

Less than 6
Months

The only cause of
an expired status |\, .. @
is failing to renew ,ths but less
or failing to pay than 2 years
the $45 renewal
fee each year on
or before June
30th

More than 2
years

Process Required Per Rule 58A .0505

Pay a $90 reinstatement fee
Disclose any convictions or disciplinary actions
File a Form 2.08 - License Activation and Broker Affiliation

Within 6 months prior to reinstatement, complete one 30-hour
Postlicensing course OR pass the National and State license exam
sections®

File a License Reinstatement Application with $90 fee
*Individuals with an active license in another state may choose to

pass the state portion of the license examination in lieu of
completing the Postlicensing course

Must be relicensed as if they never possessed a license:
= Complete a Prelicensing course
= Pass the National and State sections of the license exam

= Submit a new license application fee

157
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SEGMENT FIVE

When the Broker License is Inactive

Why is license
Inactive?

Length of

Provisional broker
inactive due ONLY to
non-affiliation

Any length of
time

Provisional broker
inactive due to
failing to complete
Postlicensing within
18 months

Any length of
time

2 years or less

Broker inactive due
to a CE Deficiency

More than 2
years

Inactive Status

Process Required Per Rule

Per Rule 58A .0506
File Form 2.08 - License Activation and Broker Affiliation

Per Rule 58A .1902

Complete all three 30-hour Postlicensing courses within 2 years of
filing the License Activation and Broker Affiliation form

File Form 2.08 - License Activation and Broker Affiliation

Per Rule 58A .1703
Make up any deficiency in the previous year with CE electives

Complete the required current year CE consisting of the Update
course and an elective course

File Form 2.08 - License Activation and Broker Affiliation

Per Rule 58A .1703

Complete the required current year CE consisting of the Update
course and an elective course

Complete 2 Postlicensing courses no more than 6 months prior to
filing the License Activation and Broker Affiliation form

File Form 2.08 - License Activation and Broker Affiliation
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SUMMARY OF FORM CHANGES

As a handy reference to commercial practitioners, we have provided a
summary of the eight (8) NCAR/NCAB commercial forms that are new or
changed effective on July 1, 2023. A summary of the significant changes to
each form is included. A marked-up copy of each form showing the exact
changes may be viewed by clicking on the name of the form.

ELIMINATED Form 510 - Confirmation of Agency
Relationship and Registration Statement
This form has been eliminated due to low usage and substantial overlap

with the Working with Real Estate Agent (WWREA) forms in the 500 series
(Form 520B, Form 520S, Form 521L, and Form 521T).

Form 570 - Exclusive Right to Lease and/or Sell
Listing Agreement
7(a)(i) The checkbox portion of this section has been amended to clarify
that the firm’s commission will be reduced only when the buyer is not

represented, and that if the firm is acting as dual agent, then the full
commission stated previously in §7(a)(i) will be due.

Form 571 — Exclusive Right to Sell Listing Agreement

7(a)(i) The checkbox portion of this section has been amended to clarify
that the firm’s commission will be reduced only when the buyer is not
represented, and that if the firm is acting as dual agent, then the full
commission stated previously in §7(a)(i) will be due.
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Form 572 — Exclusive Right to L Listin
Agreement

9 - The beginning parenthetical has been revised to make clear that
providing the Working with Real Estate Agents form is not a prerequisite to
a firm’s right to be paid. Brokers can, of course, be disciplined for failing to
provide the WWREA at first substantial contact. However, a failure to timely
provide the WWREA does not, by law, prohibit compensation. The form has
therefore been revised to reflect the existing law.

Form -T — Agreement for Purch n le of
Improved Pr r
97(a) - Language has been added to clarify the buyer’s and seller’s rights
to cancel or create leases during the transaction. No leases may be

canceled or created without the buyer’s written consent, and buyer may
not interfere with an existing lease prior to closing.
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Form L-T — Agreement for Purch n le of
Land

97(a) -Language has been added to clarify the buyer’s and seller’s rights to
cancel or create leases during the transaction. No leases may be canceled
or created without the buyer’s written consent, and buyer may not interfere
with an existing lease prior to closing.

NEW Form 2L-T - V. nt Lan mmercial L

Agreement

7.1. This new form is based on existing Form 592-T and is designed to be
used when vacant land is leased by the tenant for a commercial purpose.
Common uses for this form could include farming, hunting, or pop-up retail
stands. While this form does provide some direction as to who owns any
improvements made to the land, it is not comprehensive. If the parties
intend to perform serious renovations or improvements to the property,
then they should seek legal counsel.
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NEW AND CHANGED FORMS FOR 2023

For your convenience, we have provided copies of the newly approved
commercial forms.
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STANDARD FORM 570

© 2023 NC REAL ESTATE COMMISSION 167



APPENDIX COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

© 2023 NC REAL ESTATE COMMISSION 168



APPENDIX COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

© 2023 NC REAL ESTATE COMMISSION 169



APPENDIX COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

© 2023 NC REAL ESTATE COMMISSION 170



APPENDIX COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

© 2023 NC REAL ESTATE COMMISSION 171



APPENDIX COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

© 2023 NC REAL ESTATE COMMISSION 172



APPENDIX COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

© 2023 NC REAL ESTATE COMMISSION 173



APPENDIX COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

© 2023 NC REAL ESTATE COMMISSION 174



APPENDIX COMMERCIAL BROKER-IN-CHARGE UPDATE - 2023

STANDARD FORM 571
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STANDARD FORM 572
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STANDARD FORM 580-T
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STANDARD FORM 580L-T
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