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Executive Summary

The 2008 Final Rule on Compensatory Mitigation for Losses of Aquatic Resources (herein
2008 Rule) provides an approval process for mitigation banks and in-lieu fee programs
(ILFs). The 2008 Rule stipulated required timelines for the regulator to both account for
regulator workload and ensure that the process did not arbitrarily drag on. In total, the
2008 Rule requires the regulator’s side of the approval process to take no more than 225
days. To date, conversations among stakeholders about timelines have largely been based
on anecdotal evidence that timelines are not being met. This research aims to provide a
rigorous quantitative analysis of the most complete dataset available as a foundation for
fruitful dialogue.
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Objective and Approach

The objective of this research was to determine whether actual mandatory federal
mitigation bank instrument (MBI) approval timelines were meeting the 225-day requirement
in the 2008 Rule. We also sought to understand if there were trends or patterns of slower or
faster approval timelines by fiscal year, by stage in the approval process, or by US Army Corps
of Engineers (USACE) District.

The approach of the research was a quantitative analysis of approval timelines recorded

in the US Army Corps of Engineers’ (USACE) ORM2 database (Operations and Maintenance
Business Information Link Regulatory Module, version 2, generally referred to as ORM). After
data cleaning, the dataset included 686 approved instruments from fiscal years 2014-2021
(496 banks and 190 ILF programs and projects). ILF data proved to be incomplete so this
research focused on MBIs. The research considered the timelines in the following categories:
‘Mandatory federal processing’ (the timeline that the USACE is responsible for), ‘Sponsor
processing’ (the timeline that the sponsor is responsible for), and ‘Additional processing’
(includes both sponsor time and federal review time with no distinction between the two in
the data). See ‘Methodology’ section below for further details.

Key Findings

Quantitative results show that the average timeline exceeds the 225-day required timeline
for mandatory federal processing of MBIs (Table 1). Mandatory federal processing of a
mitigation bank instrument takes 1.5 times longer than required in regulations on average.
Twenty-five percent of MBIs were approved in under 185 days, and 50% of MBIs were
approved in over 281 days. The final instrument approval step is the most delayed of the
three steps in the mandatory federal process, taking on average 2+ times longer than the 45
days required in regulations in all fiscal years.

Table 1. Timeline Range to Approve Mitigation Bank Instruments

Banks (n=496) Min | 1st 2nd Quartile Average | 3rd Max
Quartile (Median) Quartile
Mandatory Federal | 54 185 281 336 415 1,446
Sponsor 0 199 361 495 629 3,330
Additional 0 36 142 268 324 2,877
Total 78 618 895 1,099 1,428 4,437

‘Extra’ processing time (sponsor and additional processing) adds 763 days on average to the
overall timeline - an extra 25 months total - and that is an underestimate, as over half of the
MBI records do not record one or both ‘additional’ time intervals (Figure 1). Not including
outliers at the 1st and 99th percentile, the fastest total time for an MBI approval was 78 days,
and the slowest approval was 4,437 days (12 years and 57 days).

1. EPAand USACE, 2008. Compensatory Mitigation for Losses of Aquatic Resources under
CWA Section 404 (Final Rule). Link.
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Recommendations Indicated by the Data Analysis

The recommendations herein are solely based on findings from the data analysis.

The 225-Day Timeline is not Being Met, and the USACE Should Identify Opportunities for
Improving Performance in Approval Processes. The data analysis does not directly point

to a recommendation, but we suggest the Corps consider opportunities for addressing this
such as analyzing whether Districts have sufficient tools and provide training for facilitating
bank and ILF instrument development (e.g., template prospectus and template instruments),
regularly scheduled IRT meetings, or adequate training on managing the instrument approval
process.

} Using Delay Codes in ORM Will Help Adaptive Management. The data currently only show
that delays are happening, and do not indicate why. ORM already includes delay codes,
so no change to the infrastructure is needed. Using delay codes could help identify factors
associated with slower timelines and bring delayed projects to the surface more easily,
helping troubleshoot issues more readily. Examples of delay codes that could be used:
endangered species consultation, historic property coordination, government to government
consultation, or lack of sufficient information to make a decision on proposed instruments.

} ORM Data Entry Error Would be Improved with Automated Flags. Many online forms
and data entry tools automatically detect potential data entry errors such as having a finish
time before the start time, having multiple time interval fields with the same date, having
an incongruously short time interval (e.g., an MBI approval of less than 60 days), or leaving
important fields blank. This functionality could reduce the number of errors in the database.

} USACE Training, Guidance And/Or Consistency Would Aid Data Entry of ILF Programs and
Projects. The discrepancy identified between RIBITS and ORM ILF data (see Methodology
section) could be addressed with a consistent and required guidance for USACE tracking of ILF
projects in ORM.

} ‘Additional’ Time Intervals are Problematic and Should be Addressed. The following time
intervals include both sponsor time and federal review time with no distinction between the
two in the data: the time between receipt of a draft prospectus through USACE deeming it
complete, and the time between receipt of a draft instrument and USACE deeming it complete.
A further refined ‘check in/check out’ option could provide this distinction. Currently, these
time intervals are not recorded in 53% of MBI records. The data does not indicate why this is
the case. Furthermore, there is no ‘timestamp’ indicating the time between receipt of a draft
final instrument and USACE deeming it complete, which could erroneously count time spent
by the sponsor towards the 225-day timeline.

} USACE Mission Success Criteria 5.1 Should Remove ‘Sponsor’ Time from its Metric. The
metric for the USACE’s mission success criteria 5.1 is based on total time, but this includes
time that the USACE is not responsible for. USACE should consider removing ‘sponsor’ time
from the metric. Furthermore, if it were possible to distinguish and only include USACE’s
portion of ‘additional’ time (per the previous recommendation), the metric could better reflect
the time under USACE’s control.

Executive Summary
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USACE Should Create Automated Reporting of Performance on 225-Day Timeline

to Stakeholders. The data is available to track and report performance on the 225-day
regulatory requirement but has not been publicly reported to date. Our use of R programming
for analysis provides proof that computer code could be written to regularly and efficiently
run analyses for internal adaptive management and external transparency to stakeholders.
The State of Virginia’s recently launched Permitting Evaluation and Enhancement Program
(PEEP) is another example of tracking and automated reporting of target timeframes. PEEP
is an online platform that provides transparency to the permittee as well as the public about
where a permit is in the approval process, including when it was received, whose desk it’s on
now (including coordination with external agencies like USACE when applicable), and how
much time the steps in the process are taking vs. target timeframes.

Create Database Synching to Ensure that ORM and RIBITS Data Agree. An attempt to
validate a random sample of ORM time interval data with RIBITS data found that the two
datasets do not agree. For example, six Districts have at least 33% fewer MBI entries in ORM
thanin RIBITS. In addition, Corps staff have to enter information into each system, increasing
the chance of errors and inconsistencies. USACE could investigate opportunities to further
sync ORM and RIBITS data.

2. Personal communication, 2022

3. Virginia Department of Environmental Quality, 2002. Permitting Enhancement and Evaluation
Platform (website). Accessed January 2023. Link.

4. Madsen, 2022. “If You Can Track a Pizza, You Can Track a Permit” (blog). Link.




Next Steps

This is the first quantitative analysis published on mitigation bank instrument approval timelines
obtained from the USACE ORM database. The findings can be used by stakeholders in the MBI
approval process to understand what the data is showing about specific Districts or individual
banks. While the data quantitatively show that the 225-day required timeline in the Rule is not
being met on average, this analysis is not just about identifying missed timelines, but about taking
the first step in adaptive management. If the only information available is opinions like “It’s too
slow!,” stakeholders may dig in about whether this is true or not based on anecdotes rather than
data. The results in this report are based on the most complete dataset compiled to date and
provide a foundation for productive dialogue.

However, the data only reflects what is recorded and offers no details on what factors are
influencing timelines - for better or worse. Qualitative research could identify which factors
influence timelines such as those identified by Kihslinger et al., 2019, including: staff resources,
availability of templates, project management tools or procedures, complexity of the project,
experience of the sponsor, IRT methods for tracking comments and responses, IRT methods for
determining agreement / dealing with disagreement, and more. Informational interviews with
USACE District staff and sponsors focused on these topics could provide context and insight,
particularly for Districts and banks in the upper and lower timeline quartiles indicated by this
analysis.

Integration of results of quantitative analyses like this one and qualitative analyses of the
bank approval process may lead to tools and approaches that facilitate future development of
mitigation banks and ILF programs.

5. Two other quantitative analyses of timelines have been presented at national mitigation banking
conferences - the first in 2010, analyzing a sample of roughly 80 timelines (BenDor, Todd K., Daniel
Spethman, David Urban. 2010. Economic Impact of Regulatory Timing on Mitigation Bank Returns.
National Mitigation and Ecosystem Banking Conference. Austin, Texas), and the second in 2019
presenting timeline data from 2008-2018 (Martin, Steve, 2019. Characterization and Analysis of 3rd
Party Mitigation 2008-2018 Using ORM & RIBITS Data. Presentation at the 2019 National Mitigation and
Ecosystem Banking Conference. Accessed September 2022. Link).

Executive Summary
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Introduction

The Infrastructure Investment and Jobs Act (11JA), also referred to as the Bipartisan
Infrastructure Law (BIL), will spend more than $600 billion on transportation and
other physical infrastructure (Figure 4). Many of these projects will expand renewable
energy and bring climate mitigation benefits. At the same time, there will be impacts
to wetlands, streams, and species. Compensatory mitigation is a way to allow
development to advance while offsetting impacts with restoration and protection of
natural resources.



Figure 4. BIL Funding Summary

ALL IIJA (863.7B)

Energy
$98.1B

IGATION

Broadband
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$27.6B $10.7B

Image credit: The Brookings Institute, 2022

Wetlands and streams provide valuable services such as flood control, protection and
improvement of water quality, carbon sequestration, and wildlife habitat. Compensatory
mitigation created in-advance of impacts ensures that the services that wetlands or
streams provide are not lost between the time of impact and the time the compensatory
mitigation has been completed (‘temporal loss’).

The United States has the world’s largest quantity of wetland and stream restoration
‘banking’, largely due to the 2008 Final Rule on Compensatory Mitigation for Losses of
Aquatic Resources - herein 2008 Rule - which creates an explicit preference for in-advance
compensatory mitigation. Details on compensatory mitigation types can be found in
Box 1.

The 2008 Rule also created timelines for the compensatory mitigation approval process
to “provide efficiency to the review and approval process for third party mitigation,
while taking into account the workload of the agencies.” Both mitigation banks and ILFs
require the approval of a “legal document for the establishment, operation, and use”,
called an MBI or ILF program instrument (both referred to in this paper as ‘instrument’).
Federal processing is to take no longer than 225 days for the required phases of
instrument approval (see additional detail in the section ‘Background on Timeline
Requirements’). The timeline of approval is important for ensuring that higher-quality
compensatory mitigation is not undermined by permittee responsible mitigation (PRM)
that could be approved more quickly. Delayed approvals are also an issue as this could
increase the overall cost of developing a mitigation bank or ILF.

6. Note: “THIS WILL NEED MITIGATION” added by the authors.
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Box 1. Background on Compensatory Mitigation Types - Banks, In-Lieu
Fee Programs, and Permittee Responsible Mitigation

Under the Clean Water Act (CWA) Section 404, most permanent losses of wetlands
and streams must be mitigated. The 2008 Rule defines compensatory mitigation

as “restoration (re-establishment or rehabilitation), establishment (creation),
enhancement, and/or in certain circumstances preservation of aquatic resources

for the purposes of offsetting unavoidable adverse impacts which remain after

all appropriate and practicable avoidance and minimization has been achieved.”
Compensatory mitigation can be provided by the project proponent (PRM), a
government- or nonprofit-managed ILF, or a mitigation bank. Mitigation banks are
given preference in the 2008 Rule because they generally involve a larger, more
ecologically valuable scale of restoration and preservation, and are created in advance
of impacts which ensures that the loss of functions that wetlands or streams provide
are minimized between the time of impact and the time the compensatory mitigation
has been completed (‘temporal loss’). ILF programs are given second preference
because they also generally create a more ecologically valuable scale of restoration
and preservation than PRM, but there may be a temporal loss between collection of
funds and completed restoration (project initiation must start within three growing
seasons of the first credit sale in an area).

7. Ibid., EPA and USACE, 2008.

8.  Bennettetal., 2017. State of Biodiversity Mitigation 2017: Markets and Compensation for Global
Infrastructure Development. October 2017. Link.

9.  Ibid., EPAand USACE, 2008, at 33 CFR 332.8(d)/40 CFR 230.98(d)

10. Thereis not a required timeline for PRM approval. PRM could be approved under various permits such
as a standard permit, individual permit, or Nationwide Permit 27 (NWP 27) which is specifically for
restoration projects with net ecological gain. NWP 27 is a streamlined permitting process that takes 45
days or less (Madsen, Becca, 2022. Streamlining Restoration Projects with Nationwide Permit 27: An
Explainer. EPIC, 2022. Link). The goal for most other PRM permit approvals is generally in the ballpark
of 120 days after submission of a complete permit application.

11. Ibid., EPA and USACE, 2008.

12.  Arecentinternal USACE analysis analyzed the 2008 Rule’s preference for mitigation banking, then
ILF, then PRM mitigation (Beaudet, Andy, 2022. USACE Report on Internal Audit. Presentation at the
2022 National Mitigation and Ecosystem Banking Conference, General Session on Compensatory
Mitigation Practices. May 4, 2022. Agenda accessed September 2022. Link). The analysis determined
that the agency was largely adhering to the 2008 Rule preference hierarchy. This is good news for
existing mitigation banks, but it does not alter the potential for approval timelines to cause such costs
as to make a new mitigation bank or ILF development infeasible / unprofitable and thus remove the

incentive for these preferred options to be developed in the first place.



https://www.forest-trends.org/wp-content/uploads/2018/01/doc_5707.pdf
https://www.policyinnovation.org/blog/streamlining-restoration-projects-with-nationwide-permit-27-an-explainer

Mitigation bankers have provided anecdotes and internally-tracked data that suggest that
timelines are not being met. Two recent studies also indicate the same conclusion. Martin (2019)
examined ORM timeline data, and found that the mean federal processing times for banks and ILFs
averaged more than 400 days. Kihslinger et al. (2020) summarized challenges in the instrument
review process based on interviews with individuals from USACE, the Environmental Protection
Agency (EPA), Fish and Wildlife Service (FWS), state agencies, mitigation bankers, ILF program
sponsors, and a nonprofit organization. Interviewees identified a myriad of factors influencing
timelines and recommendations for improvements, too numerous to list here (see p.38-39 for a
summary). Timelines self-reported in the study ranged from 119 to 1,800 days.

This research builds on previous analyses by extending the timeframe of analysis to the period of
fiscal years 2014-2021 and dividing processing time into 3 distinct elements:

1. Mandatory federal processing - The timeline that the USACE is responsible for, including
review of the complete prospectus, complete draft instrument, and complete final

instrument.

Sponsor processing - The timeline that the sponsor is responsible for, including
preparation of the prospectus and draft instrument.

Additional processing - Includes both sponsor time and federal review time with no
distinction between the two in the data, including the review of prospectus completeness,
and review of draft instrument completeness. In some cases there is no delay, in others
there may be considerable back and forth between sponsor and district before the
product is complete.

13.

14.

15.

Additional research is anticipated, as H.R.7776, the Water Resources Development Act of 2022 (WRDA)
included a requirement that the US GAO conduct a review of the “extent to which the [2008 Rule] is
consistently implemented by the districts of the Corps of Engineers; and (B) the performance of each
of the mitigation mechanisms included in the final rule.” It is unknown though whether this includes
an analysis of instrument timelines. The bill became law on December 27 2022 and the report is due
one year from enactment. Link.

Martin, Steve, 2019. Characterization and Analysis of 3rd Party Mitigation 2008-2018 Using ORM
& RIBITS Data. Presentation at the 2019 National Mitigation and Ecosystem Banking Conference.
Accessed September 2022. Link.

Kihslinger, R., McElfish, J.M., Jr., Scicchitano, D.; 2020. Improving Compensatory Mitigation Project
Review. Environmental Law Institute, Washington, D.C. Accessed September 2022. Link.
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https://www.congress.gov/bill/117th-congress/house-bill/7776/actions
https://environmentalbanking.org/wp-content/uploads/USACE-Mitigation-Data-2008-2018.pdf
https://www.eli.org/sites/default/files/files-pdf/improving-compensatory-mitigation-project-review.pdf
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The objective of the research was to determine whether actual mandatory federal mitigation
bank instrument approval timelines were meeting the 225-day requirement in the 2008 Rule.

Additional research questions include:

1. Arethere stagesin the process where delays are found more often?
2. Are approval timelines trending faster or slower over time?
3. Which Districts have average timelines in the first and fourth quartiles?

4. Which individual mitigation banks had average timelines in the first and fourth
quartiles?

5. Isthere a difference in processing times between banks and ILF programs?
We intended to analyze whether there were differences in approval timelines between mitigation

banks and ILFs, but ILF project data was incomplete (see ‘Methodology’ section below). Analysis
therefore focuses on MBI processing times.

Guide to the Report

1. Background on Timeline Requirements provides detail on the stepsin the
instrument approval process.

2. Methodology describes the ORM data obtained, data cleaning and management
steps, time interval calculations, and methodology for data analysis/visualization.

3. Findings reviews the results of analyses used to answer the research questions
noted above. This section also includes insights tangential to our research
questions such as our observations about data entry errors.

4. Discussion includes a compilation of the findings, recommendations indicated by
the data analysis, and next steps.

5. Appendix provides additional charts, graphs, and data from the analysis.



Background on Timeline Requirements

This section provides detail on the steps in the mitigation bank
instrument approval process.

Mitigation bank and ILF instruments “provide the authorization for the mitigation bank
or ILF program to provide credits to be used as compensatory mitigation for [USACE]
permits” (2008 Rule). The 2008 Rule provides a review process for instruments with
timelines to “provide efficiency to the review and approval process for third party
mitigation, while taking into account the workload of the agencies” (33 CFR 332.8(d)/40
CFR 230.98(d)). The approval process is led by the USACE, and is informed by public
comment and review and advice from an Interagency Review Team (IRT) that consists of
federal, tribal, state &/or local regulatory and resource agency representatives. Timelines
for approval are broken up into steps. The total timeline for mandatory federal review of
the complete prospectus to final decision to approve or not approve the instrument is
225 days or less. There are other steps that are recorded but not included in the 225-day
timeline. In Table 2 we describe these steps, noting the times the ‘clock’ starts and stops
based on activities, and whether these steps were categorized as ‘Mandatory federal’
(counted towards the 225-day timeline), ‘Additional’, or ‘Sponsor’ processing.



Table 2. Timeline of Instrument Approval (based on the 2008 Rule, 332.8(d))

Category Category

Additional | Optional Draft Prospectus & Review of Prospectus Completeness

processing | A sponsor has the option to submit a draft prospectus and receive comments back from
the USACE and IRT within 30 days. The sponsor submits a prospectus to the USACE that
provides an overview of the project that is sufficiently detailed to allow the public and the
IRT to provide initial comments (see 33 CFR 332.8(d)(2)(i - vii) for the information required
in the prospectus). The USACE has 30 days to notify the sponsor whether the prospectus
is complete. The USACE may record the time when the optional draft prospectus or
prospectus first arrives and the time when the USACE determines that the prospectus is
complete, but the time is not counted as mandatory federal processing time. We identified
in the ORM data that 21% of the MBI records do not start data entry until receipt of a
complete prospectus, so ORM timeline data for this step may not be reliable.

Mandatory | Prospectus

federal The mandatory federal processing ‘clock starts’ when a complete prospectus is received

processing | by the USACE. The USACE must provide public notice within 30 days of receipt of the

(90 days) prospectus and allow the comment period to be open for 30 days. After the public comment
period closes, the USACE has 15 days to provide any comments to the sponsor and to
the IRT. The USACE has 30 days from the end of the comment period to provide an initial
evaluation letter to the sponsor informing them whether the proposal has the potential to
provide compensatory mitigation and may proceed. If the evaluation concludes the project
does not have potential, the sponsor may optionally submit a revised prospectus, at which
point this step would repeat. Total mandatory federal timeline for this step: 90 days.

Sponsor Draft Instrument Preparation

processing The sponsor receives an initial evaluation letter and prepares a draft instrument to the
USACE (see 33 CFR 332.8(d)(6)(ii-iii) for the information required in the draft instrument).

Additional | Review of Draft Instrument Completeness

processing | After the sponsor submits a draft instrument, the USACE has 30 days to notify the sponsor
whether the draft instrument is complete. The USACE records the time when the draft
instrument first arrives and the time when the USACE determines that the draft instrument
is complete. There could be one or more revision steps where the draft instrument is not
deemed complete and sent back to the sponsor but there is no distinction in the data
between federal review time and sponsor time.

Mandatory | Draft Instrument

federal The mandatory federal processing clock starts up again when a complete draft instrument

processing | is received by the USACE. The USACE and IRT have 30 days to comment, then there may

(90 days) be discussion between the IRT agencies, the USACE, and the sponsor. Within 90 days
(inclusive of the comment period), the USACE will indicate to the sponsor whether the draft
instrument is acceptable and what changes, if any, are needed.

Sponsor Final Instrument Preparation

processing The time between receipt of USACE / Interagency Review Team (IRT) notification of
acceptability & comments about changes needed; and when the USACE determines the
final instrument is complete.

Mandatory | Final Instrument

federal The clock starts when the final instrument that has addressed IRT comments is received

processing | by the USACE (IRT members also receive the final instrument). Within 30 days, the USACE

(45 days) tells the IRT whether they intend to approve the instrument and the IRT has 15 days after
the USACE decision to file an objection. If there is an objection, a dispute resolution process
starts (with final decision within a total of <150 days from receipt of final instrument) but if
there is no objection, the approval is provided within a total of 45 days from receipt of the
finalinstrument.

<225 Days | TOTAL MANDATORY FEDERAL PROCESSING TIME WITHOUT DISPUTE RESOLUTION

PROCESS

Background on Timeline Requirements
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Methodology

This section describes the ORM data obtained, data cleaning and management
steps, time interval calculations, and methodology for data analysis/visualization.

To address the research question of whether actual mitigation bank instrument approval
timelines were statistically different from the timelines required in the 2008 Rule, the research
undertook the following steps:

1.

S TS

Gathered MBI approval timeline data from the USACE ORM database,
Data cleaning and management (including review of ORM data against RIBITS data),
Calculated time intervals, and

Performed statistical analysis and data visualization.
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MBI Approval Timeline Data

The USACE has developed a database to track all CWA Section 404 permits nationwide
since June 2007 (USACE, 2021). The database - Operations and Maintenance Business
Information Link - is commonly called ‘ORM’ although the technically correct acronym
is ORM2. ORM is used by USACE staff to document activity on all regulatory projects
including permit actions on an ongoing basis. Data is aggregated annually in response
to FOIA requests. The ORM data is technically public but is not available without a FOIA
request. The Ecological Restoration Business Association (ERBA) obtained ORM data
from fiscal year (FY) 2014 - 2021 for all approved banks and ILFs (pending data was not
requested ). Data from FY2014 to the present has more complete data entry for timeline
approval steps, due to an internal USACE mandatory memo requiring Districts to more
diligently enter data.

In total, the aggregated dataset included 819 records of banks and ILFs approved during
this period. A record might be a regular mitigation bank site, an umbrella mitigation
bank (with at least one specific site, per the 2008 Rule), a new project within an umbrella
mitigation bank, an ILF program, or a new project within an ILF program. The FOIA
request asked for a number of data fields (Table 3). There is not a publicly available data
dictionary, thus the description of the data fields in Table 3 is based on the authors’
experience and not an official description from the USACE.

16. The prospectus and draft instrument stage would likely be considered ‘deliberative’ and thus not
releasable under FOIA.

17. USACE, 2014. Mandatory Data Collection Requirements in ORM2 for the Regulatory Program. Memo
from Headquarters. 13pp. Information provided by USACE as part of a FOIA request of ORM2 data.

18. lItis possible that new projects within an umbrella bank or ILF program have quicker approval
processes since much of the project has already undergone review, but we were unable to analyze this
as the data does not make a distinction.




Table 3. ORM Data Fields and Description

ORM Data Field Description

ACTION FOLDER ID Unique ID

ACTIONID Unique ID

DISTRICT USACE District 3-letter acronym

ORGANIZATION NAME

Subcategory of USACE District (e.g., North
Branch, Special Projects) or repeat of District but
text name

DA NUMBER Permit number

PROJECT NAME Bank or ILF name

ACTION TYPE Indicates development of a mitigation bank
(‘DEVMBA’) or ILF (‘DEVINLIEUA’)

BEGIN DATE Date action was initiated (paperwork first

received)

DISPUTE RES INITIATED

Date dispute resolution process initiated

DATE DRAFT PROSPECTUS RECEIVED

Self-explanatory

DATE COMPLETE PROSPECTUS
RECEIVED

Date the USACE deems that the prospectus is
complete

DATE EVALUATE LETTER

Date the USACE provides an initial evaluation
letter / whether the proposal may proceed

DATE DRAFT INSTRUMENT RECEIVED

Self-explanatory

DATE COMPLETE INSTRUMENT
RECEIVED

Date the USACE deems that the draft instrument
is complete

DATE IRT DISTRIBUTE

Date the USACE distributes the complete draft
instrument to the IRT

DATE INSTRUMENT COMMENTS
RECEIVED

Date when USACE receives comments on the
draft instrument which are subsequently
provided to the sponsor

DATE IRT FINAL RECEIVED

Date the final instrument is complete and
distributed to the USACE and IRT

DATE DISTRICT ENGINEER FINAL
DECISION

Date of final approval or denial of instrument

STATE

Self-explanatory

DATE DISTRICT ENGINEER FINAL
DECISION

Date of final approval or denial of instrument
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Data Cleaning and Management

The original dataset consisted of 819 starting records (603 banks and 216 ILFs). The
following actions were taken to manage and organize the data:

Records with a begin date prior to 2008 were removed, as these preceded the 2008
Rules that established the timeline for instrument approval (n=25).

Duplicate records were removed (n=4).

Twelve records were mis-labeled as mitigation banks, when they were actually ILF
projects. This was corrected in the data.

Records with indications of inaccurate data entry were removed. This included:
records with four or more of the same ‘timestamps’ (n=34), and records with four

or more blank ‘timestamps’ (n=46). Records with inaccurate data entry were also
identified after performing the time interval calculations (see below): records with a
negative time interval - meaning the begin date was after the end date (n=6), and one
record with zero mandatory federal processing days (n=1).

After calculating the total mandatory federal processing time, outliers below the 1st
percentile or above the 99th percentile (identified in R) were removed (n=16: 10 MBIs,
6 ILFs). These included eight banks with total mandatory federal processing between
1-51days, and eight banks with processing between 1,456 - 3,288 days. Removing
outliers resulted in modest decreases to national level findings (e.g., about 20 fewer
days of average processing, see Appendix Table 9) and variable changes in District
level summary statistics (Appendix Table 10). Of the seven Districts that had outlier
records removed, this resulted in particularly large changes in the average timeline in
two Districts. The average federal mandatory processing went from 728 days to 362
days in Savannah, and from 688 days to 164 days in Tulsa, both from removing only
one record.

Table 4 in ‘Checking ORM Against RIBITS Data’ below summarizes all of the records
removed and reason for removing them.

Several data management steps were also taken, including adding: a textual District
Name column in addition to the existing 3-letter District acronym, Calendar Year and
Fiscal Year (October 1 - September 30) based on the date of instrument approval.

After the above data cleaning and management steps were taken, a total of 686 records
remained (496 banks and 190 ILFs, see Figure 5).

19. The researchers also considered dropping outliers at the 5th and 95th percentile
- this would remove 56 records and would be a trade-off between volume of data
analyzed (which the researchers thought was more important) and less skewed data.




Figure 5. Mitigation Banks and ILFs Approved, Fiscal Year 2014 - 2021
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Checking ORM Against RIBITS Data

To understand how comprehensive this dataset was, the researchers compared ORM
data to the number of banks and ILFs approved in RIBITS (Regulatory In-lieu Fee &

Bank Info Tracking System). From fiscal year 2014 - 2021, ORM had 603 banks (prior

to data cleaning) as compared to RIBITS’ 637, which indicated a somewhat accurate
representation (e.g., 95%). Certain Districts have not recorded as many MBIs in ORM

as in RIBITS (Table 4). In particular, six Districts have at least 33% fewer MBI entries in
ORM than in RIBITS. Missing records means an incomplete representation of timelines

in our analysis, particularly for these Districts. Conversely, eight Districts had more bank
approvals for the study period in ORM than RIBITS. A closer examination found that most
of those bank records had approval dates in RIBITS that were outside the FY14-FY21 study
period. Several banks had not yet been marked as approved in RIBITS.
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Table 4. Approved Banks in RIBITS, Banks in Raw ORM Data, Number of
Banks after Data Cleaning and Reason Removed

District (# RIBITS#| ORMraw# | #Banksafter | #Banks | Reasonremoved
banks) banks banks | data cleaning | removed
Alaska 5 4 4 0
Albuquerque 1 1 1 0
Baltimore 9 14 14 0
Buffalo 4 1 1 0
Charleston 17 15 15 0
Chicago 6 4 4 0
Detroit 1 1 0
Fort Worth 9 6 0
Galveston 12 6 2 4| 4time errors
Huntington 22 21 21 0
Jacksonville 33 22 21 1| 1timeerror
Kansas City 17 17 13 4| 1 pre-2008, 3 time errors
Little Rock 11 12 10 2 | 1 outlier, 1 time error
Los Angeles ! 8 8 0
Louisville 11 11 9 2 | 2 time errors
5 5 3 2 | 1 zero or negative federal mandatory time
Memphis interval, 1 time errors
Mobile 26 24 21 1 outlier, 2 time errors
Nashville 17 22 19 3| 1pre-2008, 2 time errors
68 64 53 11| 1 zero or negative federal mandatory time
New Orleans interval, 1 duplicate, 9 time errors
New York 2 2 2 0
Norfolk 39 28 22 6 | 1 outlier, 4 time errors, 1 duplicate
Omaha 19 23 18 5| 1duplicate, 1 outlier, 3 time errors
Philadelphia 4 3 3 0
Pittsburgh 15 12 12 0
Portland 5 6 6 0
Rock Island 18 16 16 0
8 9 4 5| 1 zero or negative federal mandatory time
Sacramento interval, 1 pre-2008, 3 time errors
San Francisco 0 2 1 1| 1duplicate
Savannah 15 12 7 5| 1 outlier, 1 pre-2008, 3 time errors
Seattle 5 5 4 1| 1timeerror
St. Louis 3 4 4 0
114 133 92 41 | 2 zero or negative federal mandatory time
interval, 1 duplicate, 4 outliers, 19 pre-2008, 15
St. Paul time errors
Tulsa 2 4 2 2 | 1 outlier, 1 time error
33 33 27 6 | 1zero or negative federal mandatory time
Vicksburg interval, 5 time errors
Walla Walla 1 0 0 NA
Wilmington 75 53 50 3| 1pre-2008, 2 time errors
TOTAL 639 603 496 107




For ILFs, however, RIBITS had 416 ILF projects and 32 ILF programs vs. 163 ILF projects and 32

ILF programs in ORM. ILF projects in many districts including Norfolk, New England, Louisville,
Omaha, and Huntington were under-represented in the ORM data. The large discrepancy between
the ORM and RIBITS ILF data leads us to believe that the ORM ILF project level data is incomplete.
Analysis below therefore focused on MBI processing times. We did briefly analyze a small sample
of 32 ILF programs (see Findings section below).

Researchers also attempted to validate time interval data in ORM through a comparison with
RIBITS data (or District web pages if data was not found on RIBITS) using a random sample of

10% of the bank data (51 MBI records) and 20% of the ILF program data (7 records). The two
datasets do not completely agree, which suggests that the two databases do not sync records
(Table 5). Additionally, many RIBITS records (or District websites) lacked publicly visible notices of
prospectus (60% unavailable) and 39% lacked final MBlIs (see additional information in Appendix,
‘ORM and RIBITS Cross-Validation Exercise’).

Table 5. Percent of ORM Data that Agreed with RIBITS from a
Random Sample

Note: The sample was 58 records (51 banks and 7 ILF programs)

Time Interval % of ORM data that agreed Notes
with RIBITS data
Approval date 82% RIBITS time stamps for 38 banks & 4 ILFs were within 7 days of

ORM. Three bank records had no approval date in RIBITS, and
13 records (10 bank, 3 ILF) differed from ORM by 2 weeks to 7

months.
Complete 19% 60% of records did not have time stamps in RIBITS (30 banks, 5
prospectus ILFs). Of those with RIBITS time stamps, about half were within
7 days of ORM.

Time Interval Calculations

ORM data records ‘timestamps’ for particular activities. As the 225-day timeline in the
2008 Rule applies only to the mandatory federal processing part of the entire approval
process, time intervals (number of days) were calculated and categorized as ‘Mandatory
federal’, ‘Additional’, or ‘Sponsor’ processing for discrete steps in the process based

on ORM data (Table 6). Totals were also calculated overall and for Mandatory federal,
Additional, and Sponsor time intervals.
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Table 6. Time Interval Categorization and Calculations

Time Interval

Categorization

Data Calculation

Optional draft prospectus
& review of prospectus
completeness

Additional processing

DATE COMPLETE PROSPECTUS RECEIVED - BEGIN
DATE

Prospectus

Mandatory federal
processing

DATE EVALUATE LETTER -

DATE COMPLETE PROSPECTUS RECEIVED

Draft instrument preparation

Sponsor processing

DATE DRAFT INSTRUMENT RECEIVED - DATE
EVALUATE LETTER

Review of draft instrument
completeness

Additional processing

DATE COMPLETE INSTRUMENT RECEIVED - DATE
DRAFT INSTRUMENT RECEIVED

Draft instrument

Mandatory federal
processing

DATE INSTRUMENT COMMENTS RECEIVED - DATE
COMPLETE INSTRUMENT RECEIVED

Final instrument preparation

Sponsor processing

DATE IRT RECEIVE FINAL INSTRUMENT - DATE
INSTRUMENT COMMENTS RECEIVED

Final instrument

Mandatory federal
processing

DATE OF DISTRICT ENGINEER’S FINAL DECISION -
DATE IRT RECEIVE FINAL INSTRUMENT




Methodology for Statistical Analysis and Data Visualization

The data was analyzed to determine if instrument processing time was statistically
significantly different than required processing time. The researchers analyzed the
data and created visualizations in both Excel and R programming - checking the
validity of results against each other. R programming has the advantage of re-using the
programming script if there is a desire to analyze new data as it becomes available.

Summary statistics were calculated for various time intervals (e.g., total mandatory
federal processing, total sponsor processing). Normality of data was checked with both
data visualizations (e.g., boxplots), and the Shapiro-Wilk normality test. Most time
interval data were not normal (exceptions are noted below in findings). Non-transformed
time interval data was skewed by a number of projects that took in excess of 1,000 days,
even after removing outliers at the 99th percentile. Time intervals were log-transformed,
which generally resulted in normal distributions. To test the null hypothesis that the
total mandatory federal processing time was 225 days on average, one-sample Wilcoxon
signed rank tests were run on non-normal data, and one-sample t-tests were run on the
few time interval datasets that were found to be normally distributed, along with the log-
transformed data. Time interval data was analyzed overall, by fiscal year, and by USACE
District. Regression analyses were used to test whether fiscal year or number of banks
processed in a District had a statistically significant effect on processing time. Multiple
data visualizations were created in R and Excel to show the range in processing time for
mandatory federal processing (and the steps within that - prospectus, draft instrument,
and final instrument processing), total federal processing, and the variation of these time
intervals based on fiscal year and District.

20. Forthose unfamiliar with R, see background here: https://www.r-project.org/about.htm

21. Razaliand Wah, 2011. Power comparisons of Shapiro-Wilk, Kolmogorov-Smirnov, Lilliefors and
Anderson-Darling tests. Journal of Statistical Modeling and Analytics. 2 (1): 21-33. Link. USACE 2014.

22. Fengetal., 2014. Log-transformation and its implications for data analysis. Shanghai Archives of
Psychiatry, vol 26(2), p.105-109. Section “2.1. Using the log transformation to make data conform to
normality”. Link.
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https://www.r-project.org/about.html
https://www.researchgate.net/publication/267205556_Power_Comparisons_of_Shapiro-Wilk_Kolmogorov-Smirnov_Lilliefors_and_Anderson-Darling_Tests
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4120293/#:~:text=The log transformation is%2C arguably,normal or near normal distribution.

Findings

This section reviews the results of analyses conducted to answer the research
questions noted below. The section also includes insights tangential to our research
questions such as our observations about data entry errors.

Findings in this section are categorized by the following research questions:

1. Areactual federal mandatory mitigation bank instrument approval timelines meeting the 225-day
requirement in the 2008 Rule?

Are there stages in the process where delays are found more often?
Are approval timelines trending faster or slower over time?
Which Districts have average timelines in the first and fourth quartiles?

Which individual mitigation banks had average timelines in the first and fourth quartiles?

Ol

Is there a difference in processing times between banks and ILF programs?



Are actual mandatory federal mitigation bank instrument
approval timelines meeting the 225-day requirement in the
2008 Rule?

No, on average the mandatory federal process timeline of 225 days is not being met,
based on the timelines of 496 mitigation bank instruments approved between fiscal

years 2014 - 2021 (recall that outliers at the 1st and 99th percentile have been removed).
Results are statistically significant (p-value <0.01, both from the Wilcoxon test on the non-
normal, non-transformed data; and with one sample t-test on the log-transformed data).

Summary statistics were created for Mandatory federal, Sponsor, Additional, and Total
processing. The average mandatory federal timeline was 336 days and the median was
281 days (Table 7). Processing a mitigation bank instrument takes 1.5x longer than
required in regulations on average. The fastest (first) quartile of mandatory federal
approval processing was between 54 - 185 days, and the slowest quartile was between
415 - 1,446 days. Interpreting the data on a positive note, the first quartile indicates that
25% of MBIs were approved in <185 days, and the median indicates that 50% of MBIs
were approved in <281 days.

Table 7. Timeline Range to Approve Mitigation Bank Instruments

2nd Quartile
Min 1st Quartile | (Median) Average 3rd Quartile Max
Mandatory Federal | 54 185 281 336 415 1,446
Sponsor 0 199 361 495 629 3,330
Additional 0 36 142 268 324 2,877
Total 78 618 895 1,099 1,428 4,437

Only mandatory federal approval process time is included in the 225-day requirement;
sponsor processing time adds 495 days and additional processing time adds 268
days on average to the overall timeline - that’s an extra 25 months total (Table 7). The
fastest quartile of approvals by total time was between 78 and 618 days, and the slowest
quartile was between 1,428 and 4,437 days (Table 7).

This extra 25 months of processing time could be due to any number of reasons from
the project stalling on the sponsor’s end (for example while property title is secured or
restoration planning is further developed), to back-and-forth between the sponsor and
the USACE District to ensure completeness of documentation, or other reasons that

are not captured in the data. To visualize the scale of timeline approvals, we show the
thumbnails of calendars below - gray indicates the 225-day timeline in the 2008 Rules,
dark pink indicates mandatory processing days beyond the mandatory federal timeline,
blue indicates sponsor processing, and green indicates additional time (Figure 6). Note
that ‘additional’ processing time may be underestimated, as 53% of MBI records
(n=264) do not record time intervals between receipt of a draft prospectus through
USACE deeming it complete &/or receipt of draft instrument and determining it complete.
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Figure 7. Timeline Range for Stages in Federal Mandatory
Processing of MBIs

Days

Horizontal lines indicate the timeline for stages indicated in the 2008 Rule: 90 days for Prospectus (dark blue) and Draft
Instrument (green), and 45 days for Final Instrument (gray). A refresher on boxplots: the bottom of the box indicates the 1st
quartile (25% percentile), the line inside the box indicates the median, the top of the box indicates the 3rd quartile (75%
percentile), and dots outside the box indicate outliers.
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Figure 8. Timelines for Stages in Federal Mandatory Processing of MBIs - by
Fiscal Year

Vertical lines indicate the timeline for stages indicated in the 2008 Rule: 90 days for Prospectus (gray)
and Draft Instrument (blue), and 45 days for Final Instrument (green)
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Are approval timelines trending faster or slower over time?

There is no statistically significant relationship in approval timelines either getting faster
or slower over time (Figure 9). Between fiscal years 2014-2021, the average mandatory
federal timeline met the 225-day requirement only in 2014. For all other years, the
average timeline was statistically different than 225 days (p-value <0.01, see summary of
all statistical tests based on fiscal year in Table 11. Summary of One-Sample Statistical
Tests, in the Appendix section).



Figure 9. Timeline of Federal Mandatory Processing of MBIs by Fiscal Year

Days

The red line indicates the 225-day timeline required in the 2008 Rule, and the red x indicates the
mean (average).
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Which Districts have average timelines in the first and
fourth quartiles (by mandatory federal processing, and by
total processing)?

As noted above, the fastest quartile of mandatory federal processing was between

54 - 185 days, and the slowest quartile was between 415 - 1,446 days. Figure 9 shows
the range of mandatory federal processing times in all Districts, with the first and fourth
quartiles indicated by blue and dark pink boxes respectively, Districts with average
mandatory federal processing <225 days indicated by a green box, and the average time
per District indicated by the red X.

By average mandatory federal processing time, the fastest quartile Districts are: Mobile,
San Francisco, and Tulsa. The slowest quartile Districts are Detroit, Kansas City, New York,
Fort Worth, Jacksonville, and Albuquerque.
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Although these findings are based on the largest aggregation of data about approval
timelines to date, a few caveats are worthy of reflection:

e Six Districts have at least 33% fewer MBI entries in ORM than in RIBITS (see
Table 4). For example, Galveston indicated 12 approved banks in RIBITS but only
6 in the raw ORM data (4 of which were removed due to time errors). Missing
records - and records removed due to data entry errors - means an incomplete
representation of timelines in our analysis, particularly for these Districts.

e “Fast” or “slow” averages may be misleading because some Districts like San
Francisco only approved one bank (between FY14-21). By just removing one
outlier record, the average federal mandatory processing in Tulsa went from 688
days to 164 days, and 728 days to 362 days in Savannah (see Table 10, Appendix).

e Several districts including Sacramento, San Francisco, and Seattle regularly
process multiple benefit banks which involve multiple regulatory authorities
including 404 CWA, ESA, and Magnuson-Stevens Act. These multiple authority
banks are inherently more complicated than single authority banks, but our data
makes no indication of whether MBIs are for multiple benefits.

Six Districts averaged less than 225 days for mandatory federal processing of MBlIs:
Mobile, San Francisco, Tulsa, St. Louis, Rock Island, and Pittsburgh. Nine Districts
approved 50% of MBIs (e.g., the median, indicated by the bar in the middle of the
boxplots) in less than 225 days: Mobile, Louisville, St. Louis, San Francisco, Tulsa,
Portland, Vicksburg, Sacramento, and Pittsburgh (Rock Island was close, with an average
of 226 days).

The numbers in parentheses in Figure 10 indicate the number of banks approved
between fiscal year 2014 - 2021. Because many of the Districts in this chart approved
fewer than 10 banks and could overemphasize results where little activity was occurring,
we plotted data for the 16 Districts that approved more than 10 banks (Figure 10, bottom).
One might posit that there is a relationship between the number of banks approved

in a District and the timeline for mandatory federal processing, but we did not find a

statistically significant relationship based on a regression analysis.
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Which individual mitigation banks had average timelines in the
first and fourth quartiles?

Afull table of MBIs, including an indication of first and fourth quartiles of timelines for mandatory
federal processing and total processing is included in the Appendix (Table 18); 250 records fall

in these categories. Figures 12 and 13 below show that while mandatory federal processing
(indicated in green) may fall within the 225-day deadline, the ‘extra’ Sponsor and Additional
timeline can add significant time to the approval process.

Figure 12. 25 Fastest MBI Approvals by Total Processing Time

25 Fastest Banks - Total Processing
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Figure 13. 25 Slowest MBI Approvals by Total Processing Time

25 Slowest Bank-Total Processing
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Is there a difference in processing times between MBIs and ILF
programs?

From a small sample of ILF programs (n=32), we did not find large differences in average
processing time between ILF programs and mitigation banks (Table 7), although banks
had a larger spread of processing timelines (Figure 14).

Table 8. Timeline Range (in Days) - Mitigation Bank Instruments vs. ILF
Programs

Banks ILF Programs Banks ILF Programs
(n=496) (n=32) (n=496) (n=32)
Mean Median

Mandatory Federal | 336 327 281 259

Sponsor 495 467 361 354

Additional 268 380 142 196

Total 1,099 1,174 895 1,179
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Figure 14. Timelines for Stages in Federal Mandatory Processing - MBIs vs.
ILF Programs

Lines indicate the timeline for stages indicated in the 2008 Rule: 90 days for Prospectus (dark blue)
and Draft Instrument (green), and 45 days for Final Instrument (gray).
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Discussion

This section includes a compilation of the findings, recommendations indicated by
the data analysis, and next steps. |
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Compilation of Findings

e The mandatory federal process timeline of 225 days is not being met, based on the
average timelines of 496 banks approved between fiscal years 2014 - 2021. Results are
statistically significant (p-value < 0.01).

e Mandatory federal processing of a mitigation bank instrument takes 1.5x longer than
required in regulations on average. The average mandatory federal timeline was 336
days and the median was 281 days (Table 7). The fastest quartile of approvals was
between 54 - 185 days, and the slowest quartile was between 415 - 1,446 days (not
including outliers at the 1st percentile and 99th percentile). Interpreting the data on
a positive note, the first quartile indicates that 25% of MBIs were approved in <185
days, and the median indicates that 50% of MBIs were approved in <281 days.

e Only mandatory federal approval process time is included in the 225-day
requirement; sponsor processing time adds 495 days and additional processing time
adds 268 days on average to the overall timeline - that’s an extra 25 months total
(Figure 6 and Table 7). The fastest quartile of approvals by total time was between
78 and 618 days, and the slowest quartile was between 1,428 and 4,437 days (not
including outliers at the 1st percentile and 99th percentile, respectively).

e ‘Additional’ processing time may be underestimated or highly variable. 21% of MBI
records (n=106) do not record the time interval between receipt of a draft prospectus
through USACE deeming it complete, indicating they may not ‘start the clock’ until a
complete prospectus is received. 44% of MBI records (n=214) do not record the time
interval between receipt of a draft instrument and deeming it complete, which could
be because the draft instrument was complete, or it could also be because the time is
not recorded until a complete draft instrument is received. ORM data provided did not
indicate the time of receipt of a draft final instrument, so another ‘Additional’ time
interval may not be captured.

e Within the total 225-day timeline requirement, there are also timelines set for
the three stages of approval (90 days to review the prospectus, 90 days for draft
instrument, 45 days for final instrument). The final instrument approval process did
not meet the 45-day timeline on average (statistically significant, p-value <0.01). The
final instrument approval process sees delays the most. In all fiscal years, processing
of the final instrument takes on average 2+ times longer than the 45 days required
in regulations (Figure 7 & 8, in the ‘Findings’ section). This approval stage could
potentially be longer because the receipt of the draft final instrument is not recorded
in ORM, meaning that any back-and-forth between the Sponsor and the District to
ensure completeness of the final instrument could be included as Mandatory federal
processing (final instrument stage).



e Six Districts averaged less than 225 days for mandatory federal processing of MBlIs:
Mobile, San Francisco, Tulsa, St. Louis, Rock Island, and Pittsburgh (Figure 10). Nine
Districts approved 50% of MBIs in less than 225 days: Mobile, Louisville, St. Louis,
San Francisco, Tulsa, Portland, Vicksburg, Sacramento, and Pittsburgh (Rock Island
was close, with an average of 226 days). One might posit that there is a relationship
between the number of banks approved in a District and the timeline for mandatory
federal processing, but we did not find a statistically significant relationship based on
a regression analysis.

e Most Districts omit ‘Additional’ time intervals for 50% or more of their MBls. The
exceptions for Districts processing more than ten banks are: Charleston, Mobile, New
Orleans, Nashville, and Little Rock. These are Districts for which ‘Additional’ time may
be more accurate (Figure 11).

e Thereis no statistically significant relationship in approval timelines either getting
faster or slower over time (Figure 9).

e From a small sample of ILF programs (n=32), we did not find large differences in
average processing time between ILF programs and mitigation banks (Table 7),
although banks had a larger spread of processing timelines (Figure 14).

Aside from the findings related to the main research question, we also have some
general observations based on the data. Eighty-one records were not used because
of indications of data entry errors (e.g., four or more of the same date entered in the
time intervals, or four or more blank time intervals). This, along with the eight banks
with federal approval times of less than 60 days (the 1st percentile outliers, and in our
professional opinion unachievable), suggests that there is a moderate amount of data
entry errors. Overall, 11% of the original MBI data records were removed due to time
errors and 53% of the remaining MBI data did not record ‘Additional’ processing steps).
Although the ORM database includes the option to include a delay code, this function
has not been used. Therefore, a coarse quantitative analysis of factors causing delays in
federal mandatory approval timelines is not possible using existing ORM data.
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Recommendations Indicated by the Data Analysis

The recommendations herein are solely based on findings from the data analysis.

} The 225-Day Timeline is not Being Met, and the USACE Should Identify Opportunities for
Improving Performance in Approval Processes. The data analysis does not directly point
to a recommendation, but we suggest the Corps consider opportunities for addressing this
such as analyzing whether Districts have sufficient tools and provide training for facilitating
bank and ILF instrument development (e.g., template prospectus and template instruments),
regularly scheduled IRT meetings, or adequate training on managing the instrument approval
process.

’ Using Delay Codes in ORM Will Help Adaptive Management. The data currently only show
that delays are happening, and do not indicate why. ORM already includes delay codes,
so no change to the infrastructure is needed. Using delay codes could help identify factors
associated with slower timelines and bring delayed projects to the surface more easily,
helping troubleshoot issues more readily. Examples of delay codes that could be used:
endangered species consultation, historic property coordination, government to government
consultation, or lack of sufficient information to make a decision on proposed instruments.

} ORM Data Entry Error Would be Improved with Automated Flags. Many online forms
and data entry tools automatically detect potential data entry errors such as having a finish
time before the start time, having multiple time interval fields with the same date, having
an incongruously short time interval (e.g., an MBI approval of less than 60 days), or leaving
important fields blank. This functionality could reduce the number of errors in the database.

’ USACE Training, Guidance And/Or Consistency Would Aid Data Entry of ILF Programs and
Projects. The discrepancy identified between RIBITS and ORM ILF data (see Methodology
section) could be addressed with a consistent and required guidance for USACE tracking of ILF
projects in ORM.

} ‘Additional’ Time Intervals are Problematic and Should be Addressed. The following time
intervals include both sponsor time and federal review time with no distinction between
the two in the data: the time between receipt of a draft prospectus through USACE deeming
it complete, and the time between receipt of a draft instrument and USACE deeming it
complete. A further refined ‘check in/check out’ option could provide this distinction.
Currently, these time intervals are not recorded in 53% of MBI records. The data does not
indicate why this is the case. Furthermore, there is no ‘timestamp’ indicating the time
between receipt of a draft final instrument and USACE deeming it complete, which could
erroneously count time spent by the sponsor towards the 225-day timeline.

’ USACE Mission Success Criteria 5.1 Should Remove ‘Sponsor’ Time from its Metric. The
metric for the USACE’s mission success criteria 5.1 is based on total time, but this
includes time that the USACE is not responsible for. USACE should consider removing
‘sponsor’ time from the metric. Furthermore, if it were possible to distinguish and
only include USACE’s portion of ‘additional’ time (per the previous recommendation),
the metric could better reflect the time under USACE’s control.



USACE Should Create Automated Reporting of Performance on 225-Day Timeline to
Stakeholders. The data is available to track and report performance on the 225-day
regulatory requirement but has not been publicly reported to date. Our use of R
programming for analysis provides proof that computer code could be written to
regularly and efficiently run analyses for internal adaptive management and external
transparency to stakeholders. The State of Virginia’s recently launched Permitting
Evaluation and Enhancement Program (PEEP) is another example of tracking and
automated reporting of target timeframes. PEEP is an online platform that provides
transparency to the permittee as well as the public about where a permitisin the
approval process, including when it was received, whose desk it’s on now (including
coordination with external agencies like USACE when applicable), and how much
time the steps in the process are taking vs. target timeframes.

Create Database Synching to Ensure that ORM and RIBITS Data Agree. An attempt to
validate a random sample of ORM time interval data with RIBITS data found that the two
datasets do not agree. For example, six Districts have at least 33% fewer MBI entries in ORM
than in RIBITS. In addition, Corps staff have to enter information into each system, increasing
the chance of errors and inconsistencies. USACE could investigate opportunities to further
sync ORM and RIBITS data.

23. Personal communication, 2022

24. Virginia Department of Environmental Quality, 2002. Permitting Enhancement and Evaluation
Platform (website). Accessed January 2023. Link.

25. Madsen, 2022. “If You Can Track a Pizza, You Can Track a Permit” (blog). Link.
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https://portal.deq.virginia.gov/peep-search
https://www.policyinnovation.org/blog/if-you-can-track-a-pizza-you-can-track-a-permit
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Next Steps

This is the first quantitative analysis published on mitigation bank instrument approval timelines
obtained from the USACE ORM database. The findings can be used by stakeholders in the MBI
approval process to understand what the data is showing about specific Districts or individual
banks. While the data quantitatively show that the 225-day required timeline in the Rule is not
being met on average, this analysis is not just about identifying missed timelines, but about
taking the first step in adaptive management. If the only information available is opinions like
“It’s too slow!,” stakeholders may dig in about whether this is true or not based on anecdotes
rather than data. The results in this report are based on the most complete dataset compiled to
date and provide a foundation for productive dialogue.

However, the data only reflects what is recorded and offers no details on what factors are
influencing timelines - for better or worse. Qualitative research could identify which factors
influence timelines such as those identified by Kihslinger et al., 2019, including: staff resources,
availability of templates, project management tools or procedures, complexity of the project,
experience of the sponsor, IRT methods for tracking comments and responses, IRT methods for
determining agreement / dealing with disagreement, and more. Informational interviews with
USACE District staff and sponsors focused on these topics could provide context and insight,
particularly for Districts and banks in the upper and lower timeline quartiles indicated by this
analysis.

Integration of results of quantitative analyses like this one and qualitative analyses of the
bank approval process may lead to tools and approaches that facilitate future development of
mitigation banks and ILF programs.
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USACE District

Figure 16. Timeline of Federal Mandatory Processing of MBIs by

District (Full Size)

Districts are ordered from shortest average timeline at the bottom to longest timeline at the top. The number in parentheses
indicates the number of MBIs approved in the District between fiscal year 2014 - 2021. The red line indicates the 225-day

timeline required in the 2008 Rule, and the red x indicates the mean (average) for each District.

Mandatory Federal Processing by District
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Figure 17. Timeline of Total Processing of MBIs by District (Full Size)

Districts are ordered from shortest processing at the bottom to longest timeline at the top. The
number in parentheses indicates the number of MBls approved in the District between fiscal year
2014 -2021.
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Table 9. National-Level Difference in Summary Statistics Before and After

Data Cleaning

Before (in gray italics): Banks (n=603)
After (in blue): Banks (n=496)

2nd Quartile
Min 1st Quartile | (Median) Average 3rd Quartile Max
Mandatory Federal 0 185 282 362 422 3,288
Mandatory Federal 54 185 281 336 415 1,446
Sponsor 0 199 363 496 634 3,330
Sponsor 0 199 361 495 629 3,330
Additional 0 36 144 272 330 2,877
Additional 0 36 142 268 324 2,877
Total 78 627 905 1,130 1,485 4,437
Total 78 618 895 1,099 1,428 4,437

Table 10. District-Level Difference in Summary Statistics Before and After

Data Cleaning

Before (in gray italics), After (in blue)

District (# banks Total Total Total Total Total Total TOTAL | TOTAL
before, # banks Mandatory | Mandatory | Additional | Additional | Sponsor | Sponsor

after) Federal Federal

Little Rock (11, 10) 477 380 267 173 369 371 1,113 | 923
Mobile (22, 21) 108 112 477 490 300 276 885 | 877
Norfolk (24, 23) 367 396 298 260 172 784 1,437 | 1,440
Omaha (19, 18) 333 252 267 276 336 351 936 878
Savannah (8, 7) 728 362 327 300 560 575 1,615 | 1,237
St. Paul (96, 92) 485 410 297 298 584 593 1,366 | 1,300
Tulsa (3,2) 688 164 56 43 703 397 1,448 | 604
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ORM and RIBITS Cross-Validation Exercise

We wanted to verify the accuracy of the dates in ORM for complete prospectus and
instrument approval. We used RIBITS (Regulatory In lieu fee and Bank Information
Tracking System) and district Regulatory web pages as data sources for verification. Given
the numbers of banks and ILF programs in our data set it was not feasible to examine
every record. Instead, we conducted a 10% random sample of banks (51 records) and 20%
of ILF programs (7 records). We examined each sampled record in RIBITS for the approval
date as well as examining the associated cyber repository for copies of the prospectus,
public notice, and final instrument. District web pages were examined for copies of the
prospectus and public notice.

In 75% of the bank records (38 records) and 58% of the ILF programs (4 records) approval
dates in RIBITS were in close agreement (7 days or less) with the ORM dates. Twenty
percent of the bank records (10 banks) and 43% of ILF records (3 programs) had RIBITS
approval dates that differed from ORM dates by 2 weeks to 7 months. Three bank records
did not have approval dates in RIBITS or could not be found in RIBITS or on district web

pages.

Complete prospectus dates were found in RIBITS or district web pages for 41% of the
bank records sampled (21 banks) and 29% of ILF programs (2 programs). Nearly one half
of those records were essentially in agreement (7 days or less) with the dates recorded in
ORM for complete prospectus.

Forty percent of bank records (20) had a public notice for the prospectus in RIBITS or
the district web page. Under the 2008 Mitigation Rule, a public notice must be issued
within 30 days of the Corps receiving a complete prospectus (33 CFR 332.8(d)(4)/40 CFR
230.98(d)(4)). Thirteen records had public notices issued within 30 days of a complete
prospectus.

Sixty one percent or 31 bank records and 100% of ILF records had a final instrument
publicly visible in RIBITS.

It was remarkable that all bank records did not have a publicly visible final instrument in
RIBITS. Those documents between the mitigation provider and the Corps are subject to
Freedom of Information Act requests and making them publicly visible would potentially
reduce the numbers of requests that districts must address. Additionally, any potentially
confidential or proprietary information in these instruments could be redacted. Similarly,
prospectus and associated public notices should be publicly visible in RIBITS and/or
district webpages.




Table 1. Summary of One-Sample Statistical Tests to Determine if Average
Mandatory Federal Processing Was Statistically Different from 225 Days, by

Fiscal Year

Log Test Fiscal Year | p-value Statistically different than 225 days?
Transformed?

No Wilcox 2014 >0.05 No
No Wilcox 2015 <0.01 Yes
No t testl 2016 <0.01 Yes
No Wilcox 2017 <0.01 Yes
No Wilcox 2018 <0.01 Yes
No Wilcox 2019 <0.01 Yes
No Wilcox 2020 <0.01 Yes
No Wilcox 2021 <0.01 Yes
Yes ttest 2014 <0.01 Yes
Yes ttest 2015 <0.01 Yes
Yes t test 2016 <0.01 Yes
Yes t test 2017 <0.01 Yes
Yes t test 2018 <0.01 Yes
Yes t test 2019 <0.01 Yes
Yes ttest 2020 <0.01 Yes
Yes t test 2021 <0.01 Yes
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Table 12. Average Timelines by District - Ordered Alphabetically

Note: Prospectus, Draft Instrument, and Final Instrument add up to Total Mandatory
Federal Processing time.

District (# banks) Prospectus | Draft Final Total Total Total TOTAL
Instrument Instrument Mandatory Additional | Sponsor
Federal
Alaska (4) 97 86 95 278 412 414 1,104
Albuquerque (1) 56 29 523 608 48 643 1,299
Baltimore (14) 102 109 146 358 207 451 1,016
Buffalo (1) 214 50 37 301 20 560 881
Charleston (15) 119 89 123 331 612 617 1,560
Chicago (4) 49 40 238 327 353 408 1,087
Detroit (1) 184 119 161 464 981 625 2,070
Fort Worth (6) 143 214 177 534 266 476 1,276
Galveston (2) 70 109 96 275 487 397 1,159
Huntington (21) 90 102 124 316 210 266 792
Jacksonville (21) 204 215 131 550 452 812 1,815
Kansas City (13) 124 112 229 465 431 966 1,862
Little Rock (10) 112 125 143 380 173 371 923
Los Angeles (8) 122 180 71 373 378 828 1,579
Louisville (9) 42 118 88 247 175 297 720
Memphis (3) 45 146 109 300 7 308 615
Mobile (21) 11 24 76 112 490 276 877
Nashville (19) 146 98 127 371 186 405 962
New Orleans (53) 154 92 58 303 292 442 1,037
New York (2) 99 39 351 489 145 512 1,145
Norfolk (22) 101 100 195 396 260 784 1,440
Omaha (18) 58 86 107 252 276 351 878
Philadelphia (3) 63 70 133 266 134 904 1,304
Pittsburgh (12) 82 79 62 223 99 201 522
Portland (6) 69 48 131 247 301 782 1,330
Rock Island (16) 83 60 65 208 128 240 576
Sacramento (4) 114 98 43 255 292 651 1,198
San Francisco (1) 125 3 34 162 318 148 628
Savannabh (7) 91 79 192 362 300 575 1,237
Seattle (4) 47 258 55 359 171 966 1,495
St. Louis (4) 27 109 59 195 400 128 722
St. Paul (92) 159 131 120 410 298 593 1,300
Tulsa (2) 38 47 79 164 43 397 604
Vicksburg (27) 75 118 126 318 153 481 952
Wilmington (50) 113 110 69 292 99 350 740




Table 13. Average Timelines by District - Ordered Shortest to Longest by
Mandatory Federal Processing

Note: Prospectus, Draft Instrument, and Final Instrument add up to Total Mandatory
Federal Processing time.

District (# banks) Prospectus Draft Final Total Total Total TOTAL
Instrument Instrument | Mandatory | Additional | Sponsor
Federal

Mobile (21) 11 24 76 112 490 276 877
San Francisco (1) 125 3 34 162 318 148 628
Tulsa (2) 38 47 79 164 43 397 604
St. Louis (4) 27 109 59 195 400 128 722
Rock Island (16) 83 60 65 208 128 240 576
Pittsburgh (12) 82 79 62 223 99 201 522
Portland (6) 69 48 131 247 301 782 1,330
Louisville (9) 42 118 88 247 175 297 720
Omaha (18) 58 86 107 252 276 351 878
Sacramento (4) 114 98 43 255 292 651 1,198
Philadelphia (3) 63 70 133 266 134 904 1,304
Galveston (2) 70 109 96 275 487 397 1,159
Alaska (4) 97 86 95 278 412 414 1,104
Wilmington (50) 113 110 69 292 99 350 740
Memphis (3) 45 146 109 300 7 308 615
Buffalo (1) 214 50 37 301 20 560 881
New Orleans (53) 154 92 58 303 292 442 1,037
Huntington (21) 90 102 124 316 210 266 792
Vicksburg (27) 75 118 126 318 153 481 952
Chicago (4) 49 40 238 327 353 408 1,087
Charleston (15) 119 89 123 331 612 617 1,560
Baltimore (14) 102 109 146 358 207 451 1,016
Seattle (4) 47 258 55 359 171 966 1,495
Savannah (7) 91 79 192 362 300 575 1,237
Nashville (19) 146 98 127 371 186 405 962
Los Angeles (8) 122 180 71 373 378 828 1,579
Little Rock (10) 112 125 143 380 173 371 923
Norfolk (22) 101 100 195 396 260 784 1,440
St. Paul (92) 159 131 120 410 298 593 1,300
Detroit (1) 184 119 161 464 981 625 2,070
Kansas City (13) 124 112 229 465 431 966 1,862
New York (2) 99 39 351 489 145 512 1,145
Fort Worth (6) 143 214 177 534 266 476 1,276
Jacksonville (21) 204 215 131 550 452 812 1,815
Albuquerque (1) 56 29 523 608 48 643 1,299
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Table 14. Average Timelines by District - Ordered Shortest to Longest by
Total Processing

Note: Prospectus, Draft Instrument, and Final Instrument add up to Total Mandatory
Federal Processing time.

District (# banks) Prospectus | Draft Final Total Total Total TOTAL
Instrument | Instrument Mandatory Additional | Sponsor
Federal

Pittsburgh (12) 82 79 62 223 99 201 522
Rock Island (16) 83 60 65 208 128 240 576
Tulsa (2) 38 47 79 164 43 397 604
Memphis (3) 45 146 109 300 7 308 615
San Francisco (1) 125 3 34 162 318 148 628
Louisville (9) 42 118 88 247 175 297 720
St. Louis (4) 27 109 59 195 400 128 722
Wilmington (50) 113 110 69 292 99 350 740
Huntington (21) 90 102 124 316 210 266 792
Mobile (21) 11 24 76 112 490 276 877
Omaha (18) 58 86 107 252 276 351 878
Buffalo (1) 214 50 37 301 20 560 881
Little Rock (10) 112 125 143 380 173 371 923
Vicksburg (27) 75 118 126 318 153 481 952
Nashville (19) 146 98 127 371 186 405 962
Baltimore (14) 102 109 146 358 207 451 1,016
New Orleans (53) 154 92 58 303 292 442 1,037
Chicago (4) 49 40 238 327 353 408 1,087
Alaska (4) 97 86 95 278 412 414 1,104
New York (2) 99 39 351 489 145 512 1,145
Galveston (2) 70 109 96 275 487 397 1,159
Sacramento (4) 114 98 43 255 292 651 1,198
Savannah (7) 91 79 192 362 300 575 1,237
Fort Worth (6) 143 214 177 534 266 476 1,276
Albuquerque (1) 56 29 523 608 48 643 1,299
St. Paul (92) 159 131 120 410 298 593 1,300
Philadelphia (3) 63 70 133 266 134 904 1,304
Portland (6) 69 48 131 247 301 782 1,330
Norfolk (22) 101 100 195 396 260 784 1,440
Seattle (4) 47 258 55 359 171 966 1,495
Charleston (15) 119 89 123 331 612 617 1,560
Los Angeles (8) 122 180 71 373 378 828 1,579
Jacksonville (21) 204 215 131 550 452 812 1,815
Kansas City (13) 124 112 229 465 431 966 1,862
Detroit (1) 184 119 161 464 981 625 2,070




Table 15. Median Timelines by District - Ordered Alphabetically

Note: Prospectus, Draft Instrument, and Final Instrument add up to Total Mandatory
Federal Processing time.

District (# banks) Prospectus | Draft Final Total Total Total TOTAL
Instrument Instrument | Mandatory | Additional | Sponsor
Federal

Alaska (4) 96 75 60 269 183 439 955
Albuquerque (1) 56 29 523 608 48 643 1,299
Baltimore (14) 92 66 91 277 162 386 860
Buffalo (1) 214 50 37 301 20 560 881
Charleston (15) 71 64 113 273 293 459 1,231
Chicago (4) 44 44 125 242 214 381 1,139
Detroit (1) 184 119 161 464 981 625 2,070
Fort Worth (6) 46 50 68 480 112 435 1,216
Galveston (2) 70 109 96 275 487 397 1,159
Huntington (21) 86 108 100 298 178 202 612
Jacksonville (21) 176 132 103 467 144 682 1,743
Kansas City (13) 78 100 136 344 248 468 1,551
Little Rock (10) 71 59 152 307 154 308 784
Los Angeles (8) 23 205 26 396 429 752 1,432
Louisville (9) 55 75 99 140 65 236 480
Memphis (3) 47 112 98 292 0 303 595
Mobile (21) 4 25 71 108 385 186 778
Nashville (19) 92 101 84 323 156 361 813
New Orleans (53) 96 61 41 253 190 305 880
New York (2) 99 39 351 489 145 512 1,145
Norfolk (22) 107 65 136 322 107 671 1,289
Omabha (18) 53 82 81 236 137 334 797
Philadelphia (3) 38 74 108 304 63 729 1,287
Pittsburgh (12) 59 59 59 207 37 154 468
Portland (6) 54 42 89 172 263 827 1,186
Rock Island (16) 92 63 61 226 58 231 490
Sacramento (4) 98 94 45 202 223 582 1,191
San Francisco (1) 125 3 34 162 318 148 628
Savannah (7) 81 66 60 241 210 390 1,165
Seattle (4) 49 263 43 345 155 924 1,391
St. Louis (4) 22 114 33 154 147 134 430
St. Paul (92) 128 114 84 378 191 402 1,081
Tulsa (2) 38 47 79 164 43 397 604
Vicksburg (27) 30 61 106 196 82 421 887
Wilmington (50) 81 100 62 266 54 307 761
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Table 16. Median Timelines by District - Ordered Shortest to Longest by
Federal Processing

Note: Prospectus, Draft Instrument, and Final Instrument add up to Total Mandatory
Federal Processing time.

District (# banks) | Prospectus | Draft Final Total Total Total TOTAL
Instrument | Instrument | Mandatory | Additional | Sponsor
Federal

Mobile (21) 4 25 71 108 385 186 778
Louisville (9) 55 75 99 140 65 236 480
St. Louis (4) 22 114 33 154 147 134 430
San Francisco (1) | 125 3 34 162 318 148 628
Tulsa (2) 38 47 79 164 43 397 604
Portland (6) 54 42 89 172 263 827 1,186
Vicksburg (27) 30 61 106 196 82 421 887
Sacramento (4) 98 94 45 202 223 582 1,191
Pittsburgh (12) 59 59 59 207 37 154 468
Rock Island (16) 92 63 61 226 58 231 490
Omaha (18) 53 82 81 236 137 334 797
Savannah (7) 81 66 60 241 210 390 1,165
Chicago (4) 44 44 125 242 214 381 1,139
New Orleans (53) | 96 61 41 253 190 305 880
Wilmington (50) 81 100 62 266 54 307 761
Alaska (4) 96 75 60 269 183 439 955
Charleston (15) 71 64 113 273 293 459 1,231
Galveston (2) 70 109 96 275 487 397 1,159
Baltimore (14) 92 66 91 277 162 386 860
Memphis (3) 47 112 98 292 0 303 595
Huntington (21) 86 108 100 298 178 202 612
Buffalo (1) 214 50 37 301 20 560 881
Philadelphia (3) |38 74 108 304 63 729 1,287
Little Rock (10) 71 59 152 307 154 308 784
Norfolk (22) 107 65 136 322 107 671 1,289
Nashville (19) 92 101 84 323 156 361 813
Kansas City (13) 78 100 136 344 248 468 1,551
Seattle (4) 49 263 43 345 155 924 1,391
St. Paul (92) 128 114 84 378 191 402 1,081
Los Angeles (8) 23 205 26 396 429 752 1,432
Detroit (1) 184 119 161 464 981 625 2,070
Jacksonville (21) | 176 132 103 467 144 682 1,743
Fort Worth (6) 46 50 68 480 112 435 1,216
New York (2) 99 39 351 489 145 512 1,145
Albuquerque (1) 56 29 523 608 48 643 1,299




Table 17. Median Timelines by District - Ordered Shortest to Longest by

Total Processing

Note: Prospectus, Draft Instrument, and Final Instrument add up to Total Mandatory

Federal Processing time.

District (# banks) | Prospectus | Draft Final Total Total Total TOTAL
Instrument | Instrument | Mandatory | Additional | Sponsor
Federal

St. Louis (4) 22 114 33 154 147 134 430
Pittsburgh (12) | 59 59 59 207 37 154 468
Louisville (9) 55 75 99 140 65 236 480
Rock Island (16) 92 63 61 226 58 231 490
Memphis (3) 47 112 98 292 0 303 595
Tulsa (2) 38 47 79 164 43 397 604
Huntington (21) 86 108 100 298 178 202 612
San Francisco (1) | 125 3 34 162 318 148 628
Wilmington (50) 81 100 62 266 54 307 761
Mobile (21) 4 25 71 108 385 186 778
Little Rock (10) 71 59 152 307 154 308 784
Omaha (18) 53 82 81 236 137 334 797
Nashville (19) 92 101 84 323 156 361 813
Baltimore (14) 92 66 91 277 162 386 860
New Orleans (53) | 96 61 41 253 190 305 880
Buffalo (1) 214 50 37 301 20 560 881
Vicksburg (27) 30 61 106 196 82 421 887
Alaska (4) 96 75 60 269 183 439 955
St. Paul (92) 128 114 84 378 191 402 1,081
Chicago (4) 44 44 125 242 214 381 1,139
New York (2) 99 39 351 489 145 512 1,145
Galveston (2) 70 109 96 275 487 397 1,159
Savannabh (7) 81 66 60 241 210 390 1,165
Portland (6) 54 42 89 172 263 827 1,186
Sacramento (4) 98 94 45 202 223 582 1,191
Fort Worth (6) 46 50 68 480 112 435 1,216
Charleston (15) 71 64 113 273 293 459 1,231
Philadelphia (3) |38 74 108 304 63 729 1,287
Norfolk (22) 107 65 136 322 107 671 1,289
Albuquerque (1) | 56 29 523 608 48 643 1,299
Seattle (4) 49 263 43 345 155 924 1,391
Los Angeles (8) 23 205 26 396 429 752 1,432
Kansas City (13) 78 100 136 344 248 468 1,551
Jacksonville (21) | 176 132 103 467 144 682 1,743
Detroit (1) 184 119 161 464 981 625 2,070
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